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Identity in Mashpee 

James Clifford 

Introduction: The Mashpee Case - the Presentation of ldentity 

This i s  an account o f  the trial o f  lawsuit brought in 1976 in a federal court by a 
tribal council claiming 16,000 acres o f  land. Their claim t o  the land rested on their 
contention that the Mashpee were an Indian tribe. Methodologically, Clifford 
does three things in  his treatment of this trial. He presents the testimony of 
various witnesses verbatim. These pages of testimony have been omitted in the 
excerpt that follows for reasons of space, but they are well worth reading for the 
sense that they give of the people who were involved. Secondly, Clifford classi- 
fies the lines o f  argument and types of witnesses who appeared. And he sum- 
marizes part of the evidence, particularly the historical evidence, giving his own 
opinion of what it shows. 

Clifford describes the history of the ancestors of the people bringing the 
lawsuit in summary form. The gist of his argument i s  that there had been an 
earlier time when they were a much more organized and coherent collectivity. 
Later they could only be seen as geographically co-resident individuals with few 
things in common. He says that they had abandoned their tribal organization 
and many of their customs by the 1920s and become "individual citizen-farmers, 
workers and businessmen" (p. 300). They had no surviving native language. They 
intermarried with other populations in  the area. A historian testified about their 
past, as did some anthropologists speaking to  the question whether they were a 
"tribe" and whether they had been so continuously in the relevant period. The 
way anthropologists have filled this role and the problems they have faced i s  
described in  an article by Lawrence Rosen published in 1977, "The Anthropolo- 
gist as Expert Witness," American Anthropologist 79:555-578. 

From James Clifford, "Identity in Mashpee," irl The l'redicanrclzt o/Ctilture: Tweiztieth-Centztry Ethrrog- 
raphy, Literattire and Aut (Cambridge, MA,  and London: Harvard University Press, 1988), pp. 270, 
278-80,283-5,2118-91,294-301,302-10, 317, 321-3, 333-43. 
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ldentity itself has at least two meanings, both of which were significant in this 
case. ldentity can signify the way a person conceives him or herself, the kind of 
person he or she thinks himself to  be. That is identity as the individual imagines 
himself. But, obviously, identity can have a social or collective meaning. Members 
of a group can see themselves as having the same social identity, can conceive 
themselves as being alike in some way. The testimony of the various Mashpee 
Indians in this case showed them to be very different individually, one from 
another, but it also shows them trying to  make the argument that they neverthe- 
less had institutions and practicesin common, and therefore constituted "a tribe." 

The difference between the legal definition of a "tribe" for the purpose of 
making land claims, and the Mashpee's conception of themselves is clearly 
brought out in this article. It is a useful demonstration of the attempt to create 
precise criteria for legal categorization. Yet it shows what a poor f i t  this may be 
for the actual accounts when lay people are testifying about their general sense 
of a situation. 

S.F.M. 

Clifford, Identity 

I N A U G U S T  1976 the Mashpee Warnpanoag Tribal Council, Inc., sued in federal 
court for possession of about 16,000 acres of land constituting three-quarters of 
Mashpee, "Cape Cod's Indian Town." (The township of Mashpee extends inland 
from the Cape's southern shore, facing Martha's Vineyard, between Falrnouth and 
Barnstable.) An unprecedented trial ensued whose purpose was not to settle the 
question of land ownership but rather to determine whether the group calling itself 
the Mashpee Tribe was in fact an Indian tribe, and the same tribe that in the mid- 
nineteenth century had lost its lands through a series of contested legislative acts. 

The Mashpee suit was one of a group of land-claim actions filed in the late 1960s 
and 1970s, a relatively favorable period for redress of Native American grievances in 
the courts. Other claims were being initiated by the Gay Head Warnpanoag Tribe on 
Martha's Vineyard; the Narragansets of Charlestown, Rhode Island; Western 
Pequots, Schaghticokes, and Mohegans in Connecticut; and Oneidas, St. Regis 
Mohawks, and Cayugas in New York. The Mashpee action was similar.. . tribes 
laying claim to a large portion of the state of Maine. Their suit, after initial successes 
in Federal District Court, direct intervention from President Jimmy Carter, and five 
years of hard negotiation, resulted in a favorable out-of-court settlement. The tribes 
received $81.5 nlillion and the authority to acquire 300,000 acres with Indian 
Country status. 

The legal basis of the Penobscot-Passamaquoddy suit, as  conceived by their 
attorney, Thomas 'Tureen, was the Non-Intercourse Act of 1790. This paternalist 
legislation, designed to protect tribal groups from spoliation by unscrupulous 
whites, declared that alienation of Indian lands could be legally accomplished 
only with permission of Congress. The act had never been rescinded, although 
throughout the nineteenth century it was often honored ill the breach. When in 
the 1970s Indian groups appealed to the Non-Intercourse Act, they wcre attempting, 
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in effect, to reverse more than a century of attacks on Indian lands. The alienations 
had been particularly severe for eastern groups, whose claim to collective land 
was often unclear. When court decisions confirmed that the Non-Intercourse Act 
applied to nonreservation Indians, the way was opened for suits, like those of the 
Maine tribes, claiming that nearly two centuries of Indian land transfers, even 
ordinary purchases, were invalid since they had been made without permission of 
Congress. 

Although the Mashpee claim was similar to the Maine Indians', there were crucial 
differences. The Passamaquoddy and Penobscot were generally recognized Indian 
tribes with distinct communitiesand clear aboriginal roots in the area. The Mashpee 
plaintiffs represented most of the nonwhite inhabitants of what, for over three 
centuries, had been known as an "Indian town" on Cape Cod; but their institutions 
of tribal governance had long been elusive, especially during the century and a half 
preceeding the suit. Moreover, since about 1800 the Massachusett language had 
ceased to be commonly spoken in Mashpee. The town was at first largely Presbyter- 
ian then Baptist in its public religion. Over the centuries inhabitants had intermar- 
ried with other Indian groups, whites, blacks, Hessian deserters from the British 
Army during the Revolutionary War, Cape Verde islanders. The inhabitants of 
Mashpee were active in the economy and society of modern Massachusetts. They 
were businessmen, schoolteachers, fishermen, domestic workers, small contractors. 
Could these people of Indian ancestry file suit as the Mashpee Tribe that had, they 
claimed, been despoiled of collectively held lands during the mid-nineteenth cen- 
tury? This was the question a federal judge posed to a Boston jury. Only if they 
answered yes could the matter proceed to a land-claim trial. 

The forty-one days of testimony that unfolded in Federal District Court during the 
late fall of 1977 bore the name Mashpee Tribe v. New Seabury et al., shorthand for a 
complex, multipartied dispute. Mashpee Tribe referred to the plaintiffs, the Mash- 
pee Wampanoag Tribal Council, Inc., described by its members as an arm of the 
Mashpee Tribe. A team of lawyers from the Native American Rights Fund, a 
nonprofit advocacy group, prepared their suit. Its chief architects were Thomas 
Tureen and Barry Margolin. In court the plaintiffs' case was argued by the trial 
lawyer Lawrence Shubow, with assistance from Tureen, Margolin, Ann Gilmore, 
and Moshe Genauer. New Seabury et al. referred to the New Seabury Corporation (a 
large development company), the Town of Mashpee (representing over a hundred 
individual landowners), and various other classes of defendant (insurance com- 
panies, businesses, property owners). The case for the defense was argued by 
James St. Clair (Richard Nixon's Watergate attorney) of the large Boston firm 
Hale and Dorr, and Allan Van Gestel of Goodwin, Proctor, and Hoar. They were 
assisted by a team of eight other lawyers. 

The presence of the Town of Mashpee among the defendants requires explan- 
ation. It was not until 1869 that the community living in Mashpee was accorded 
formal township status. From 1869 until 1964 the town government was over- 
whelmingly in the hands of Indians. During this period every selectman but one 
was an Indian or married to an Indian. Genealogical evidence presented at the trial 
showed that the families of town officers were closely interrelated. No one contested 
the fact that before the 1960s Mashpee was governed by Indians. The disagreement 
was over whether they governed as an "Indian tribe." 
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This basic demographic and political situation, which had not altered drastically 
for over three centuries, was revolutionized during the early 1960s. Before then 
census figures showed a population in Mashpee fluctuating in the neighborhood of 
350 Indians and "negroes," "coloreds," or "mulattoes" (the official categories 
shifted), and 100 or fewer whites. A reliable count of 1859, which served as a 
benchmark in the trial, listed only one white resident. After 1960 for the first time 
whites were recorded in the majority, and by 1970 whites outnumbered Indians and 
other people of color by 982 to 306. By 1968 two of the town's selectmen were 
whites, the third Indian. This proportion was in effect at the time of the lawsuit. 
Mashpee's white selectmen voted that the town should legally represent the non- 
Indian majority of property holders who were threatened by the land claim. 

"Cape Cod's Indian Town" had finally been discovered. For centuries a backwater 
and a curiosity, in the 1950s and 1960s Mashpee became desirable as a site for 
retirement, vacation homes, condominiums, and luxury developments. Fast roads 
now made it accessible as a bedroom and weekend suburb of Boston. The new influx 
of money and jobs was first welcomed by many of Mashpee's Indian residents, 
including some of the leaders of the land-claim suit. They took advantage of the 
new situation. The town government, still run by Indians, enjoyed a surge in tax 
revenues. But when local government passed out of Indian control, perhaps for 
good, and as the scale of development increased, many Indians began to feel qualms. 
What they had taken for granted - that this was their town - no longer held true. 
Large tracts of undeveloped land formerly open for hunting and fishing were 
suddenly ringed with "No Trespassing" signs. The New Seabury development, on 
a choice stretch of coastline, with its two golf courses and expansionist plans, 
seemed particularly egregious. Tensions between traditional residents and new- 
comers increased, finally leading to the suit, filed with the support of most, but 
not all, of the Indians in Mashpee. The land claim, while focusing on  a loss of 
property in the nineteenth century, was actually an attempt to  regain control of a 
town that had slipped from Indian hands very recently. 

[ . . . I  

Images 

At the end of the trial Federal Judge Walter J. Skinner posed a number of specific 
questions t o  the jurors concerning tribal status a t  certain dates in Mashpee history; 
but throughout the proceedings broader questions of Indian identity and power 
permeated the courtroom. Although the land claim was formally not at  issue, the 
lawyers for New Seabury et al. sometimes seemed to be playing on a new nightmare. 
At the door of your suburban house a stranger in a business suit appears. He  says he 
is a Native American. Your land has been illegally acquired generations ago, and you 
must relinquish your home. The stranger refers you to his lawyer. 

S.uch fears, the threat of a "giveaway" of private lands, were much exploited by 
politicians and the press in the Penobscot-Passamaquoddy negotiations. Actually 
small holdings by private citizens were never in danger; only large tracts of undevel- 
oped land held by timber companies and the state were in question. In Mashpee the 
plaintiffs reduced their claim to  eleven thousand acres, formally excluding all private 
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homes and lots up to an acre in size. Large-scale development, not small ownership, 
was manifestly the target; but their opponents refused pretrial compromises and the 
kinds of negotiation that had led to settlement of the Maine dispute. 

According to Thomas Tureen the sorts of land claims pursued in Maine, Mashpee, 
Gay Head, and Charlestown were always drastically circumscribed. At that histor- 
ical moment the courts were relatively open to Native American claims, a situation 
unlikely to last. In a decision of 1985 permitting Oneida, Mohawk, and Cayuga 
Non-Intercourse Act suits the Supreme Court made it abundantly clear, in Tureen's 
words, "that Indians are dealing with the magnanimity of a:rich and powerful 
nation, one that is not about to divest itself or its non-Indian citizens of large acreage 
in the name of its own laws. In short, the United States will permit Indians a measure 
of recompense through the law - indeed, it has done so to an extent far greater than 
any other nation in a comparable situation - but it ultimately makes the rules and 
arbitrates the game. 

Seen in this-light, the Mashpee trial was simply a clarification of the rules in an 
ongoing struggle between parties of  greatly unequal power. But beneath the explicit 
fear of white citizens losing their homes because of an obscure past injustice, a 
troubling uncertainty was finding its way into the dominant image of Indians in 
America. The plaintiffs in the Non-Intercourse Act suits had power. In Maine 
politicians lost office over the issue, and the Mashpee case made national headlines 
for several months. Scandalously, it now paid to be Indian. Acting aggressively, 
tribal groups were doing sophisticated, "nontraditional" things. All over the country 
they were becoming involved in a variety of businesses, some claiming exemption 
from state regulation. To many whites it was comprehensible for Northwest Coast 
tribes to demand traditional salmon-fishing privileges; but for tribes to run high- 
stakes bingo games in violation of state laws was not. 

Indians had long filled a pathetic imaginative space for the dominant culture; they 
were always survivors, noble or wretched. w heir cultures had been steadily eroding, 
at  best hanging on in museumlike reservations. Native American societies could not 
by definition be dynamic, inventive, or expansive. Indians were lovingly remem- 
bered in Edward Curtis' sepia photographs as proud, beautiful, and "vanishing." But 
Curtis, we now know, carried props, costumes, and wigs, frequently dressing up his 
models. The image he recorded was carefully staged. In Boston Federal Court a jury 
of white citizens would be confronted by a collection of highly ambiguous images. 
Could a group of four women and eight men (no minorities) be made to believe in 
the persistent "Indian" existence of the Mashpee plaintiffs without costumes and 
props? This question surrounded and infused the trial's technical focus on whether a - - 

particular form of political-cultural organization called a tribe had existed continu- 
ously in Mashpee since the sixteenth century. 

The image of Mashpee Indians, like that of several other eastern groups such as 
the Lumbee and the Ramapough, was complicated by issues of race. Significant 
intermarriage with blacks had occurred since the mid-eighteenth century, and the 
Mashpee were, at  times, widely identified as "colored." In court the defense occa- 
sionally suggested that they were really blacks rather than Native Americans. Like 
the Lumbee (and, less successfully, the Ramapough) the Mashpee plaintiffs had 
struggled to distinguish themselves from other minorities and ethnic groups, 
asserting tribal status based on a distinctive political-cultural history. In court they 
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were not helped by the fact that few of them looked strongly "Indian." Some could 
pass for black, others for white. 

[ - . . I  

Borderlines 

Mashpee Indians suffered the fate of many small Native American groups who 
remained .in the original thirteen states. They were not accorded the reservations 
and sovereign status (steadily eroded) of tribes west of the Mississippi. Certain of the 
eastern communities, such as the Seneca and the Seminoles, occupied generally 
recognized tribal lands. Others - the Lumbee, for example - possessed no collective 
lands but clustered in discrete regions, maintaining kinship ties, traditions, and 
sporadic tribal institutions. In all cases the boundaries of the community were 
permeable. There was intermarriage and routine migration in and out of the tribal 
center - sometimes seasonal, sometimes longer term. Aboriginal languages were 
much diminished, often entirely lost. Religious life was diverse - sometimes Chris- 
tian (with a distinctive twist), sometimes a transformed tradition such as the Iro- 
quois Longhouse Religion. Moral and spiritual values were often Native American 
amalgams compounded from both local traditions and pan-Indian sources. For 
example the ritual and regalia at  New England powwows now reflect Sioux and 
other western tribal influences; in the 1920s the feathered "war bonnet" made its 
appearance among Wampanoag leaders. Eastern Indians generally lived in closer 
proximity to white (or black) society and in smaller groups than their western 
reservation counterparts. In the face of intense pressure some eastern communities 
have managed to  acquire official federal recognition as tribes, others not. During the 
past two decades the rate of applications has risen dramatically. 

Within this diversity of local histories and institutional arrangements the long-term 
residents of Mashpee occupied a gray area, at  least in the eyes of the surrounding 
society and the law. The Indian identity of the Penobscot and Passamaquoddy was 
never seriously challenged, even though they had not been federally recognized and 
had lost or  adapted many of their traditions. The Mashpee were more problematic. 
Partisans of their land claim, such as Paul Brodeur, tend to accept without question the 
right of the tribal council, incorporated in 1974, to sue on  behalf of a group that had 
lost its lands in the mid-nineteenth century. They see the question of tribal status as a 
legal red herring, or  worse, a calculated ploy to deny the tribe its birthright. However 
procrustian and colonial in origin the legal definition of tribe, there was nonetheless a 
real issue a t  stake in the trial. Although tribal status and lndian identity have long been 
vague and politically constituted, not just anyone with some native blood or claim to 
adoption or shared tradition can be an Indian; and not just any Native American 

. 

group can decide to be a tribe and sue for lost collective lands. 
Indians in Mashpee owned no tribal lands (other than fifty-five acres acquired just 

before .the trial). They had no surviving language, no clearly distinct religion, no 
blatant political structure. Their kinship was much diluted. Yet they did have a place 
and a reputation. For centuries Mashpee had been recognized as an  lndian town. Its 
boundaries had not changed since 1665, when the land was formally deeded to a 
group called the South Sea lndians by the neighboring leaders Tookonchasun and 
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Weepquish. The Mashpee plaintiffs of 1977 could offer as evidence surviving pieces of 
Native American tradition and political structures that seemed to have come and 
gone. They could also point to a sporadic history of Indian revivals continuing into the 
present. 

The Mashpee were a borderline case. In the course of their peculiar litigation 
certain underlying structures governing the recognition of identity and difference 
became visible. Looked at one way, they w&e Indian; seen another way, they were 
not. Powerful ways of looking thus became inescapably problematic. The trial was 

- - less a search for the facts of Mashpee Indian culture and history than it was an 
experiment in translation, part of a long historical conflict and negotiation of 
"Indian" and "American" identities. 

(This is how I came to see the Mashpee case, and the account I give of it reflects 
my way of seeing. As a historian and critic of anthropology I tend to focus on the 
ways in which historical stories are told, on the alternate cultural models that have 
been applied to human groups. Who speaks for cultural authenticity? How is 
collective identity and difference represented? How do people define themselves 
with, over, and in spite of others? What are the changing local and world historical 
conditions determining these processes? 

At the Mashpee trial these were the kinds of questions that interested me and that 
now organize my account. 1 am not fictionalizing or inventing anything, nor am I 
presenting the whole picture. The reality presented here is the reality of a specific 
interest and field of vision. 

I attended most of the trial, and I've used my courtroom notes as a guiding thread. 
I've read what has been published about the history of Mashpee and the litigation, 
notably Francis Hutchins' Mashpee: The  Story of Cape Cod's Indian T o w n  (1979), 
Paul Brodeur's Restitution: T h e  Land Claims of the Mashpee, Passamaquoddy, and 
Penobscot lndians o f  N e w  England (1985), and William Simmons' Spirit of the N e w  
England Tribes (1986). I've had access to Rona Sue Mazur's Ph.D. thesis in anthro- 
pology at  Columbia University, "Town and Tribe in Conflict: A Study of Local-Level 
Politics in Mashpee, Massachusetts" (1980). And I have consulted the trial record. 
But I haven't systematically interviewed participants or done firsthand research in 
the archives or in Mashpee. 

It should be clear from what follows that I am portraying primarily the trial, not 
the complex lives of  Indians and other ethnic groups in Mashpee. Still, in the process 
I make strong gestures toward truths missed by the dominant categories and stories 
in the courtroom. Thus I invoke as an absence the reality of Mashpee and particu- 
larly of its Indian lives. I do this to maintain the historical and ethnographic 
seriousness of the account, a seriousness I wish both to assert and to limit. 

I accept the fact that my version of the trial, its witnesses, and its stories may offend 
people on several sides of the issue. Many individual positions are more complex than 
I have been able to show. My account may be objectionable to Native Americans for 
whom culture and tradition are continuities, not inventions, who feel stronger, less 
compromised ties to aboriginal sources than my analysis allows. For them this version 
of "identity in Mashpee" may be about rootless people like me, not them. 

It is, and is not only, that. 
When I report on witnesses at the trial, the impressions are mine. Others I spoke 

with saw things differently. The trial record - which stenographically preserves, by a 
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precise but not infallible technique, the meaningful, spoken sounds of the trial - 
provides a check on my impressions. It does not, of course, provide much information 
on the effect of witnesses or events in the courtroom. It omits gestures, hesitations, 
clothing, tone of voice, laughter, irony.. . the sometimes devastating silences. 

I offer vignettes of persons and events in the courtroom that are obviously 
composed and condensed. Testimony evoked in a page or two may run to hundreds 
of pages in the transcript. Some witnesses were on the stand for several days. 
Moreover, real testimony almost never ends the way my vignettes do; it trails off 
in the quibbles and corrections of redirect and recross-examination. While I have 
included for comparison a verbatim excerpt from the transcript, I have generally 
followed my courtroom notes, checked against the record, and have not hesitated to 
rearrange, select, and highlight. Where quotation marks appear, the statement is a 
fairly exact quotation; the rest is paraphrase. 

Overall, if the witnesses seem flat and somewhat elusive, the effect is intentional. 
Using the usual rhetorical techniques, I could have given a more intimate sense of 
peoples' personalities or of what they were really trying to express; but I have 
preferred to keep my distance. A courtroom is more like a theater than a confessional. 

Mistrustful of transparent accounts, I want mine to manifest some of its frames 
and angles, its wavelengths.) 

[ . . . I  

History I 

The case against the plaintiffs was straightforward: there never had been an Indian 
tribe in Mashpee. The community was a creation of the colonial encounter, a 
collection of disparate Indians and other minorities who sought over the years to 
become full citizens of the Commonwealth of Massachusetts and of the Republic. 
Decimated by disease, converted to Christianity, desirous of freedom from paternal- 
istic state tutelage, the people of mixed Indian descent in Mashpee were progres- 
sively assimilated into American society. Their Indian identity had been Lost, over 
and over, since the mid-seventeenth century.' 

The plague 

When the English Pilgrims arrived at Plymouth in 1620, they found a region 
devastated by a disease brought by white seamen. The settlers walked into empty 
Indian villages and planted in already cleared fields. The region was seriously 
underpopulated. In the years that followed Puritan leaders like Myles Standish 
pressed steadily to limit Indian territories and to establish clear "properties" for 
the growing number of newcomers. Misunderstandings inevitably ensued: for 
example whites claimed to own unoccupied land that had been ceded to. them 
for temporary use. 

Richard Bourne of Sandwich, a farmer near what is now Mashpee Pond and a 
tenant on Indian lands, studied the language of his landlords and soon became an 
effective mediator between the societies. He was friendly to the area's inhabitants, 
remnants-of earlier groups, who came to be called South Sea Indians by the settlers 
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to the north. He believed that they needed protection; becoming their advocate, he 
negotiated formal title to a large tract adjoining his farm (which in the meantime he 
had managed to purchase). His ally in these transactions was Paupmunnuck, a 
leader of the nearby Cotachesset. 

Bourne's "South Sea Indian Plantation" was to become a refuge for Christian 
converts, for as white power increased, it became increasingly dangerous for Indians 
to live around Cape Cod unless they came together as a community of "praying 
Indians." Under Bourne's tutelage the Mashpee plantation was a center for the first 
Indian church on the Cape, organized in 1666. 

Thus Mashpee was originally an artificial community, never a tribe. It was created 
from Indian survivors in an area between the traditional sachemdoms of Manomet 
and Nauset - the former centered on the present town of Bourne at the Cape's 
western edge, the latter near its tip. 

Con version t o  Christianity 

Badly disorganized after the plague and confronted by a growing number of deter- 
mined settlers, the Cape Cod Indians made accommodations. Live and let live was 
not the Puritan way, especially once their power had been consolidated. Tensions 
and conflicts grew, leading to war in 1675 with the forces of the Wampanoag 
Supreme Sachem Metacomet ("King Philip"). After Metacomet's defeat Indians 
who sympathized with him were expelled from their lands. Many, including some 
who had remained neutral, were sold into slavery. 

The price for living on ancestral lands in eastern New England was cooperation 
with white society. The Mashpee, under Bourne's tutelage, became model Chris- 
tians. By 1674 ninety Mashpee inhabitants were counted as baptized, and twenty- 
seven were admitted to full communion. The "praying Indians" were entering a new 
life. They stopped consulting "powwows" (medicine men, in seventeenth-century 
usage); they respected the Sabbath and other holy days, severed ties with "pagans," 
altered child-rearing practices, dressed in new ways, washed differently. The changes 
were gradual but telling. They reflected not only a tactical accommodation but also 
a new belief, born of defeat, that the powerful white ways must be superior. When 
Bourne died in 1682, his successor as Protestant minister was an Indian, Simon 
Popmonet, son of Bourne's old ally Paupmunnuck. This was a further sign that the 
Indians were willingly giving up their old ways for the new faith. 

"Plantation" status 

Once the South Sea Indian Plantation had been established, its inhabitants' claim to 
their land rested on a written deed and on English law rather than on any aboriginal 
sovereignty. Like other "plantations" in New England, the community at Mashpee 
was a joint-ownership arrangement by a group of "proprietors." Under English law 
proprietors were licensed to develop a vacant portion of land, reserving part for 
commons, part for the church, and part for individual holdings. All transfers of land 
were to be approved collectively. This plantation-proprietory form, as applied to 
early Cape Cod settlements such as Sandwich and Barnstable, was intended to 
evolve quickly into a township where freemen held individual private property 



IDENTITY IN MASHPEE 187 

and were represented in the General Court of the colony. The white plantations 
around Mashpee did evolve directly into towns. From the late seventeenth century 
on their common lands were converted into private individual holdings in fee simple. 
Mashpee followed the same course, but more slowly. As late as 1830 its lands were 
the joint property of proprietors. 

For complex historical reasons Mashpee's progress toward full citizenship lagged 
almost two centuries behind that of its neighbors. An enduring prejudice against 
Indians and their supposed lack of "civility" certainly played a part, for during the 
early and mid-eighteenth century the Indian plantation was governed in humiliating 
ways by white "guardians." Nonetheless, development toward autonomy, while 
delayed, did occur. In 1763, after a direct appeal to King George 111, Mashpee 
won the right to incorporation as a district, a step on the road to township status 
and a liberation from oppressive meddling by white outsiders. Then, beginning in 
1834 and culminating in 1870, a series of acts of the Massachusetts legislature 
changed the Mashpee plantation into an incorporated town. Its inhabitants had 
overcome the prejudice and paternalism that had so long hemmed them in. They 
were now full-fledged citizens of Massachusetts. 

Taking the colonists' side 

From early on the Indian inhabitants of Mashpee gave signs of active identification 
with the new white society. During King Philip's War a certain Captain Amos, 
probably a Nauset from near Sandwich, led a group of Indians against Metacomet. 
Amos became a prominent inhabitant of Mashpee after the conflict ended. A century 
later the district of Mashpee sent a contingent to fight in the Revolutionary War 
against the British, a commitment of troops even greater than that of the surround- 
ing white towns. Reliable accounts estimate that about half the adult male popula- 
tion died in the war. A Mashpee Indian, Joshua Pocknet, served at Valley Forge with 
George Washington. At these critical moments, therefore, the descendants of the 
South Sea Indians showed something more than simple acquiescence under colonial 
rule. Their enthusiastic patriotism strongly suggests that they had identified with 
white society, relinquishing any sense of a separate tribal political identity. 

Intermarriage 

Mashpee's population showed two significant periods of expansion. During the 
1660s and 1670s there had been an influx of Indians from elsewhere on the Cape. 
Then after a century of relative equilibrium the population rose again in the 1760s 
and 1770s. Census figures are inexact and subject to interpretation, but it seems 
clear that before 1760 the principal newcomers were a steady trickle of New 
England Indians: Wampanoags from Gay Head and Herring Pond, Narragansets 
and Mohicans from Connecticut, Long Island Montauks. Immigration was re- 
strained by the tutelage of outside "guardians," some of whom had an interest in 
keeping Mashpee small so that "unused" Indian lands could be made available for 
whites. After 1763, however, the newly incorporated district opened its borders to a 
variety of new settlers. A few whites entered by marriage but maintained a separate 
legal status. Their progeny, if one parent was Indian, could become proprietors. At 
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that encouraged by the particularist history of the defense, for the jury found that 
Mashpee Indians were inconsistently a tribe. Violating the judge's instructions, they 
found that a tribe first did not, then did, then did not again exist in Mashpee. 
Historical particularism does not by itself yield coherent developments or stories. 
Entities appear and disappear in the record. 

The jurors' response contained an element of subversion. In effect it suggested that 
the trial's questions had been wrongly posed. Asked. to apply consistent criteria of 
tribal existence over three centuries of intense change and disruption, the jury did-so . . 

and came up with an inconsistent verdict. 

Afterthoughts 

The court behaved like a philosopher who wanted to know positively whether a cat 
was on the mat in Mashpee. I found myself seeing a Cheshire cat - now a head, now 
a tail, eyes, ears, nothing at  all, in various combinations. The Mashpee "tribe" had a 
way of going and coming; but something was persistently, if not continuously, there. 

The testimony I heard convinced me that organized Indian life had been going on 
in Mashpee for the past 350 years. Moreover a significant revival and reinvention of 
tribal identity was clearly in process. I concluded that since the ability to act 
collectively as Indians is currently bound up with tribal status, the Indians living in 
Mashpee and those who return regularly should be recognized as a "tribe." 

Whether land improperly alienated after 1869 should be transferred t o  them, how 
much, and by what means was a separate issue. I was, and am, less clear on this 
matter. A wholesale transfer of property would in any case be politically unthink- 
able. Some negotiation and repurchase arrangement - such as that in Maine involv- 
ing local, state, and federal governments - could eventually establish a tribal land 
base in some portion of Mashpee. But that, for the moment, is speculation. In the 
short run the outcome of the trial was a setback for Wampanoag tribal dynamism. 

In Boston Federal Court, Cape Cod Indians could not be seen for what they were 
and are. Modern Indian lives - lived within and against the dominant culture and 
state - are not captured by categories like tribe or identity. The plaintiffs could not 
prevail in court because their discourse and that of their attorneys and experts was 
inevitably compromised. It was constrained not simply by the law, with its peculiar 
rules, but by powerful assumptions and categories underlying the common sense 
that supported the law. 

Among the underlying assumptions and categories compromising the Indians' 
case three stand out: (1) the idea of cultural wholeness and structure, (2) the 
hierarchical distinction between oral and literate forms of knowledge, and (3) the 
narrative continuity of history and identity. 

The idea o f  cultural wholeness and structure 

Although the trial was formally about "tribal" status, its scope was significantly 
wider. The Montoya definition of tribe, featuring race, territory, community, and 
government, did not specifically mention cccultural" identity. The culture concept in 
its broad anthropological definition was still new in 1901; but the relatively loose 
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Montoya definition reflected this emerging notion of a multifaceted, whole way of 
life, determined neither by biology nor politics. By 1978 the modern notion of 
culture was part of the trial's common sense. 

In the courtroom an enormous amount of testimony from both sides debated the 
authenticity of Indian culture in Mashpee. Often this seemed to have become the 
crucial point of contention. Had the Mashpee lost their distinct way of life? Had 
they assimilated? In his summation for the plaintiffs Lawrence Shubow took time to 
define the term culture anthropologically, distinguishing it from the "ballet and top 
hat" conception. Closely paraphrasing E. B. Tyler's classic formula of 1871, he 
presented culture as a group's total body of behavior. He said that it included how 
people eat as well as how they think. Using the anthropological definition, he argued 
that ecology, the special feeling for hunting and fishing in Mashpee, the herring eaten 
every year, spitting on a stick at an "Indian tavern," these and many other unremark- 
able daily elements were integral parts of a whole, ongoing way of life. 

It is easy to  see why the plaintiffs focused on Indian culture in Mashpee. Culture, 
since it includes so much, was less easily disproven than tribal status. But even so 
broadly defined, the culture concept posed problems for the plaintiffs. It was too 
closely tied to assumptions of organic form and development. In the eighteenth 
century culture meant simply "a tending to natural growth." By the end of the 
nineteenth century the word could be applied not only to  gardens and well- 
developed individuals but to whole societies. Whether it was the elitist singular 
version of a Matthew Arnold or the plural, lower-case concept of an emerging 
ethnography, the term retained its bias toward wholeness, continuity, and growth. 
Indian culture in Mashpee might be made up of unexpected everyday elements, but 
it had in the last analysis to cohere, its elements fitting together like parts of a body. 
The culture concept accommodates internal diversity and an "organic" division of 
roles but not sharp contradictions, mutations, or emergences. It has difficulty with a 
medicine man who at one time feels a deep respect for Mother Earth and at another 
plans a radical real estate subdivision. It sees tribal "traditionalists" and "moderns" 
as representing aspects of a linear development, one looking back, the other 
forward. It cannot see them as contending or alternating futures. 

Groups negotiating their identity in contexts of domination and exchange persist, 
patch themselves together in ways different from a living organism. A community, 
unlike a body, can lose a central "organ" and not die. All the critical elements of 
identity are in specific conditions replaceable: language, land, blood, leadership, 
religion. Recognized, viable tribes exist in which any one or even most of these 
elements are missing, replaced, or largely transformed. 

The idea of culture carries with it an expectation of roots, of a stable, territorial- 
ized existence.. . the Montoya definition of tribe was designed to distinguish settled, 
peaceful Indian groups from mobile, marauding "bands." This political and military 
distinction of 1901 between tribe and band was debated again, in technical, anthro- 
pological terms, during the Mashpee trial. How rooted or settled should one expect 
"tribal" Native Americans to be - aboriginally, in specific contact periods, and now 
in highly mobile twentieth-century America? Common notions of culture persist- 
ently bias the answer toward rooting rather than travel. 

Moreover the culture idea, tied as it is to assumptions about natural growth and 
life, does not tolerate radical breaks in historical continuity. Cultures, we often hear, 










