CHAPTER 8

STORIES FROM THE FIELD: COLLECTING
DATA OutTtsipE OVER THERE?®

Herbert M. Kritzer

Introduction

In recent years there has been increased attention to the value of qualitative research
and the methods for conducting that research in a rigorous manor. We now have
available excellent discussions of issues of design (King, Keohane, and Verba 1994;
Yin 1994), data collection (Douglas 1985; McCracken 1988; Spradley 1979;
Spradley 1980), and analysis (Feldman 1995; Miles and Huberman 1994; Silverman
1993; Strauss 1987). My interest in this chapter ison data collection.

There are three archetypal methods of generating qualitative data: reading (rely-
ing on existing texts, typicaly from archival sources), talking (interviewing), and
watching (observation).! Historians have been very candid about the issues and
dilemmas of their data sources, and historiography provides a wealth of guidance
regarding the issues involved in relying upon archival materials (Barzun and Graff
1992; Bloch 1953). Users of field interviews and of observational techniques have
devoted less attention to the limitations of the information their methodologies
produce.2 Consequently, | will concentrate my attention on talking versus watching
as methods of data generation.

A great ded of sociolega research (as well as sociologica and political science
research) relies upon open-ended interviews. These interviews typicaly focus on
a combination of factual and attitudinal issues. Sometimes they are a kind of
personal oral history interview, in which respondents are asked to reconstruct past
events, with the added element of asking for the reasoning behind specific actions.
The duration of the interviews is most often in the range of one to three hours.
Interviewscan be an efficient way to collect data. For one hour interviews, it can be
possibleto conduct four or fiveinterviews per day if the respondentsare close together
geographically and their schedules happen to dlow the appropriate scheduling.

Much less research relies upon observation (or observation combined with inter-
viewi ng3). Thisis not surprising. Observationis extremely time consuming, and much
of the time spent doing the observationcan be reaively unproductivegiven that it is
not possible to restrict the observation to activities or events rdlevant to the research,
and that much of the observation may involve extremely repetitiveactivities.4 Evenif
time is not a constraint, for many of the phenomena of interest to sociolegd scholars
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it can be difficult to obtain the access necessary to conduct observation. For example,
when Sarat and Felstiner (1995) were beginning to plan their observational study of
divorcelawyersand clients, it was not at al clear that they would succeed in obtaining
the access that the research reguired (Chambers 1997: 214-219; see dso Danet,
Hoffman, and Kermish 1980). In addition, because of the time required, observational
methodol ogies tend to limit the number of data sourcesin ways that can raise ques-
tions about generalizability. 4

Because of the difficulties of observation, it is not unusual that researchers (perhaps
with the important exception of anthropologists, who will find nothing of what | say
in what follows the least bit surprising) more often opt to collect data through inter-
views, attempting to capture through the interview process the kind of information
that would be obtained if observation could be carried out. Researchers pay unex-
pectedly little attention to the limitations of the pure interview methodology, even
though at least some of these limitations are wdl documented (see, for example,
Briggs 1986; Converse and Schuman 1974), perhaps because few researchershave the
opportunity to compare directly the results obtained with the two methodologies.
When such comparisons are possible, the differences can be striking.

An Example

Let me illustrate this with an example from my research on contingency fee legd
practice in Wisconsin. The design for this research involved three major compo-
nents. a structured mail survey of Wisconsin practitioners, observation in three
different firms (one month in each firm),> and a series of semistructured interviews
with contingency fee practitioners around the state. Of interest here are the latter
two components. In designing the research, 1 was very aware of the issues of gener-
alizing from what amounted to three observational case studies (even if those settings
were specifically chosen to insure variability). The specific god of the interviews,
which were conducted after the completion of the observation, was to asess the
generalizability of the observationa data. To do this, | sought to design questions
that would provide information that was as comparable as possible to the kind of
information | obtained from the observation. Among other things this involved:

e aquestion asking the respondent to give me atour of what he or shedid the previ-
ousday (*Can you walk me through what you did yesterday ... What would | have
seen if | had sat in thisoffice from the time you got here until you left for the day?
How many different matters did you deal with?How many phone calls did you
take or return yesterday?ln what ways was yesterday typical and atypical?")

e aguestion asking the respondent to describe the most recent case closed (" Could
you tell me about che most recent case you closed?What type of casewas it?How
did it come to your office? What valuation range did you see it falling into when
you first evaluated it?Who prepared theinitial draft of the demand letter/brochure:
you, another lawyer, a pardega? Can you wak me through the negotiating

history of the case—when was the first demand made, what wes the first offer,
etc.?")
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e a question asking the respondent to describe what would happen if a potential
client contacted his or her office about a particular hypothetical case (" Could you
walk me through what would happen if your firm received a call from a potential
client who described the following case—who would | talk to first, etc.?a[l then
described a case that involved a twelve year-old bicycling on a sidewalk who was
struck by acar exiting from a commercial driveway]")

Given that | had aready conducted the observation when | did the interviews,
| knew very clearly the type of information | was seeking. | found that | was unable
to get information that was even marginally comparable about the details of events
and processes.

One can see the clarity of the problem by looking at an sample of my (edited)
observational notes of oneday in one of the three firms in which | observed, and one
of the better (if not the best) responses| got to the first of the listed questions above.®
The lawyer whom | observed in the example below, "Alex Stein" (a pseudonym —all
names in what follows are pseudonyms), works in a small firm (fewer than five
lawyers) that largely (but not entirely) speciaizes in personal injury cases, including
workers' compensation. This firm handles routine, run-of-the-mill type cases, most
of which are under $50,000 (no one in the firm has ever handled a case that led to
a judgment or settlement of over $500,000, and the two senior lawyers have been in
practice for over fifteen years). The day described below occurred toward the end of
my time observing in the firm; it was reasonably typical, although there was more in
the way of settlement discussions than on most days, and there was less in the way
of client intake activities. [To assuage the curiosity of readers, | have included notes
on the final outcomes of two of the cases dealt with during the day.]

At 7:00 AM. Alex Sein called my home to tell me that he wasn't going to hisgym this
morning and wanted to get into the office early; he asked me zf 7 would like himto pick
me up and give me a ride (irs —24° out thismorning, and | don't refuse). On the ride
in, Alex told methat he had worked on the brief [for a case heis appealing] last night for
four hours; he had sat down to do one paragraphand ended up revising one subsection.

When we arrive at the office (about 8:00 AM.), Alex immediately went to work on
the brief: He dictates changes. Thistakesthirty to forty minutes, during which he declines
to take one or two phone calls. He givesthe dictation tape to his paralegal/secretary, Jim
Allen, at 8:55.

At 9:00 he turns to the mail and telephone messages. In the mail was a police report
for the accident of one new client, medical records for another couple of cases (including
one that prompts Alex to make an observation about the high charge for copying a hill),
and a motion (and accompanying brief3 from the opposing lawyer in a non-Pl (non-
personal injury) case he is handling as co-counsel with another attorney.

In reaction to one of these bilh Alex commentson a $55,000 medical bill in a workers
comp caza The medical insurer in that case has agreed to pay Alex a fee (20 percent) if he
can recover the medical cods from the workers' comp carrier. In fact, the case was referred
to Alex by the medical insurer; it would not have been worth his while to pursue the case
just for the benefirs that would come to the client. Alex comments on the potential for
conflicts of interest between theinsurer and theclient i n cassslike this. The client comes first.
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At 9:30, Alex calls Bob Srong, a client for whom he had been negotiating a settlement
the day before. (This call and most othersare handled on the speaker phone.] He gets some
additional info on Srong? work situation, work duties, and prior medical treatment.
Strong tells Alex that he had no related symptoms prior to the auto accident; his former
job (he had been dismissed for absentedism Zzst month) was on a limited-term bags
[meaning that he received no benfits], even though it had laszed threeor four years Alex
has Srong describe his job duties; this producesa somewhat confused discusson, but the
thrust isthat most of the work was Zight duty such as sorting mail, with occasonal assgn-
ments (perhaps two to three times a month) that involved moderate to heay over-the-
head /fting (Qetting thisinformation from Srongis not easy, but Alex does eventually get
it). Srong missed virtually no work before surgery. Alex expkains the adjuster: concern,
“Irisjustaslikely that the client’s problem with hisneck is related to work asto the acci-
dent.” Alex obsarvesto Srong, “7¢s not dear what happened here" Alex telh Srong that
the situation is difficult, repeatedly telling him that the issue is whether the surgery is
really related to the auto accident, and the difficulty of establishing proof. "Thisisa very
iffy caein rerms of litigation. 7 concerned whether thisis provablein a court of lzw. -
During this conversation Alex discusseswith Srong the option of filing for bankruprcy to
avoid paying other outstanding debts which would absorb most or 2 of any settlement
Strong might receive.

Thecall ends at 10:00 AMm. Alex comments” Thiscaseis going to beatough one”; Alex
commentsthat Srong mentioned someleg problemsthat aren't in the record; Alex’s view
isthat Srong does not have good recall on this, Alex tells me more about the bankruptcy
option; under Wisconsin law, one can kegp up to $25,000 of an injury settlement. Alex
is very Skeptical about this case dearly he doesn't want to take it to litigation. Alex sys
that if the adjuster mekes a low offer and Strong rejectsit, Alex will encourage Strong to
get another lawyer.

Jim (the paralegal) comes in with the revised brief Alex spends fifteen minutesor ©
reviewingit.

Alex’s partner comesin with a question about whether there can be multiple inde-
pendent medical examinations (IMEs) when there are multiple insurance carriers. After
responding, Alex discusses a drunk driving caee with his partner, wondering about
whether the faczs of the case might redrict the avaikzbility of punitive damages. Alex
decideshe needs to check the statutes; thereisaho the question of who isresponsible. A few
minutes later, he checks the statute and finds a dear answer to hisquestion.

At 10:30, Alex called Carl Hopkins, a client in another case (workers compensation
case), to chedk in. Hopkini employer has no work available, given the regtrictionson what
Hopkins can do, given hisinjuries. Alex mentions he has ancther client from the same
employer (but at a défferent location). Hopkim commentsthat “7¢s rough work." Hopkins
has a question about a recruitment bonus he got for finding another erployes He is
supposed to get a bonus of $xx if the new employee days yy months. The employer ishedg-
ing on whether he will pay this bonus because Hopkimisnot currentlyworking. Alex zells
Hopkinsthat heis probably entitled to the bonus, but that Alex cant reelly do anyzhing;
he advises Hopkim to go to small claims court #f it becomes necessary. Hopkins is
concerned about problems he might encounter if he went back to work at the employer.
Alex grongly repests the warning "don't quit." Alex #/ls Hopkins about a cae he had
sdtled earlier in the wesk in which the employee had quit and about the problems
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quitting had created. Alex tells Hopkins "don't do anything without talking to me.” He
mentions the upcoming IME, and Hopkins asks, "What should | expect?” Alex describes
how the company that will do the | ME operates, stating that 'the doctor is looking for
waysto save the company money." Alex tells Hopkins that he reeds to emphasize how the
injury happened. About the doctor who will do IME, Alex comments 'there are worse
doctors around... 4es on the conservative side... /7 not looking for great things fi-om
him... bepolite... show him deference.” The call lasted about thirty minutes.

Alex calls back the adjuster, Stan Davis, i n Bob Strong? auto accident case. Alex gives
Davis some information that Davis had requested (Srong; work Aistory, medical treat-
ment, work situation). Alex explainsthat hisclient does not have health insurance because
of his LTE datus. Alex emphasizes that he has no independent information, but issimply
taking what Srong has said a face value; “If you want to interview him, /i willing to
make him available," Alex offers. Davis mentions that he is looking through his notes.
Alex says 'there is nothing | am aware of [that explains the injury other than the acci-
dent]. 7ve asked him eyeball to eyeball.. . there; nothing /7 aware of that would be an
intervening cause™ Daviscommentsthat “z#s a hard oneto swallow... thattheauto acci-
dent isthe solecause™ Davisis clearly having difficulty coming to a decision about what
to offer, and Alexis not doing anything hereto push him. Alex isholding back to see what
he will say. Davis offers $30,000 'to get rid of this one." Alex is stunned. he was expect-
ing $5,000 or $10,000 asan opening affer (and he would have been happy toget it and
get out of the case). Alex does not hesitatein leapingto it “lers probe this one.. . if causa-
tion Was not an issueis my demand 0f$50,000 appropriate?” Davisconcedesthat if there
wereno causation issue, the $50,000 demand would be reasonable, but goes on to say that
he still has problem with the case Alex says, “7 appreciate the problem you have but here
ismy problem." Alex goes on to describe Strong’s outstanding $17,000 medical bill, and
the problem of getting providers, as opposed to insurers, to take a reduction; Alex goes on
to say to Davis "7 know where you are coming from.” The call ends at 11:05, having
lasted rwenty-five minutes.

Alex commentsto me that Srong reeds to serioudly consider the bankr uptcy option. He
then immediately calls Strong, and tells hi m about the offer, commenting that it is ‘double
what | thought he would offer... a neck surgery with a good result is worth about
$50,000 /if there is no causation problem]. We would have serious problems proving the
case [at trial].” Alex gives detailed description of conversation with the adjuster (includ-
ing adjuster? reluctance to come up with a number). Alex recommends a counter at
$42,500 and hopes for a$35,000 serzlement. He then goeson to tell Srong that ‘7 think
you'vegot to make some tough decisions." Al ex goesthrough various options mostly related
to bankruptcy. He offers to take a fee reduction (rather than one-third of total, he will
take one-half of what; left after paying the outstanding medical bills and expenses; this
wouldprobably beabout $9,000 rather than$12,000 #f the settlement is$35,000). Alex
commentsto Srong that he wantsto be sure that he (Strong) getsat least as much asAlex
gets. Alex goeson to braga bit: “I've done a fine piece of work on this case | handled the
adjuster theright way" Alex again talks about the bankruptcy option, which would avoid
payment to the medical providers, commenting that "7 hate to write off the doctor’ bill
because he made the case for you . .. but businessis businessand the doctor probably makes
at least $400,000 ayear." Alex asks Srong about other debts. He then suggests some other
options, such astalking to the medicalprovidersto see if they would reducetheir b7/l to
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avoid getting nothing at all if Strong filed bankruptcy. Alex asks for authority to demand
$42,500 and to sestle for whatever he can get, and Srong grants him thisauthority. He
again emphasizesthe problemswith the case commentingthat “i¢s not agood risk at all.”
Alex mentionsthe downsideof bankruptcy. The call lasted about fifieen minutes. Alextells
me that he will wait until Monday to call Davis back because he wants Davis to think
that Strong really had to think about the offer and that perhaps that Srong had some
reluctance. | ask Alex how much timehehasspentonthisee’  he estimatestwenty hours,
but remind me that ninety minutes ago he was ready to walk away from ir.®

At 11:40 Alex receives a call from a chiropractor (a couple of days earlier Alex had a
rather heated conversationwith the receptionist at the chiropractor2office). Alex describes
what happened. He had called the office wanting to insurethat medical record pertain-
ing to hisclient were sent to him before being sent to a third party insurer in order to be
sure there were no errorsin the record (he describes the example of an error he recently
discovered in the record of another medical provider). Overall the conversation with the
chiropractor goes vety well. the chiropractor has no preblem sending record to Alex for
review before sendingthemto theinsurer, but will not erase record, only note corrections.
That s fine with Alex. The chirapractor sys that he normally sends a draft of his report
to the lawyer before doing the final verdon; Alex is delighted. Overall, it is a vety good
conversation. Alex comments, “wasn’t he great.” The call lasts twelve minutes. Alex tells
Jim to call theclient to let her know that things are smoothed over, and that her husband
doesn't need to straighten out the sizuarion with the chiropractor.

At 11:55 another client, Sue Edward, calls. Alex had been waiting for the doctor?
report, which finally hascomein. Alex tdls Edward that on firsz glancethe report looks
good. Edward hasa notice from DILHR (the agency responsible for workers compensa-
tion); Alextels her to send the notice to him and he will deal with it. They discuss the
cax a bit; Edward is concerned that her postinjury wage potential is reduced. Alex
explainsthat becausesheis back at work at her former employer that he can't do anything
about the larger labor market, even zhough Edward is concerned about what might
happen #f the employer wereto close up the local operation. The call lags eight minutes.

For about fiffeen minutes, Alex works on miscellaneous tasks such as looking at his
mail, sorting through and balancing a checking account, ezc.

At 12:22, adjuster Bob Fox callsregardinga claim. Alex had demanded$75,000; Fox
hadpreviously acknowledgedthat the casewasin the $50,000-$75,000 range. Fox offers
$62,500 on a take-it-or-leave-it bass saying that he will not budge. When Alex indi-
catesthat he "would like to counter it," Fox essentially says that he would be wasting his
time. Alex talks about the problems ofgetting the subrogation claims reduced, but he gets
N0 encouragement from Fox. Thisisan underinsuredmotorist claim, o if they can't agree
on a settlementit will go to arbitration; Alex raiseszhat possibility, but Fox systhat going
to arbitration is no problemas far as he is concerned. The call ends at 12:27. Alex tdls
me that the “gffer isimminently fair" (there were two accidents and thereis some uncer-
tainty about which accident caused what). Alex thinks that Fox might be serious that
$62,500is all thereis (i.e., take it or leaveit), but Alex says he will test 42,7

From 12:30 to 1:35 Alex leavesthe office for lunch.

When begets back at 1:35, hispartner ison the phone with an adjuster. The adjuster
would like to talk to Alex. It turns out that the adjuster wants status reports on several
cass, which Alex provides.
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Alex had tried calling Sarah James, a potential client involved in an accident caused
by a drunk driver, several times before lunch, and tries again now; the line was busy
earlier,and is till busy.

AlLexhasa callfiom another lawyer on the "lawyer to lawyer hotline." Alexislisted as
knowledgeable on a particular area. The conversation lagts about ten minutes.

Alex l0oksat the opposing rief in the non-Pl case for which he is serving as co-counsel.
The defendant has moved for dismissal on several bases Alex does not think the other side
hasa strong argument.

" At 2:00, Alex calh another Jawyer to discussthe brief he had worked on the previous
evening. Thelawyer heslittleto say “/ think it [the second argument] iSsplendid... | think
it? a darn good job." H e has no substantivecomments. The call end at 2:10.

ALexreturnsa call from the Larry Gavin, the other driver in a cae heishandling as
a UIM claim. Gavin wants to know what? happening. He specifically asks about the
injuriessuffered by Alexs client, information which Alex does not want to provide. Gavin
asks for the name of Alex’ clients insurer, which ALex is reluctant to give out because he
is concerned Gavin might make a claim against his client (Gavin ran a stop sign, but
Alexs client might have been speeding). |t turns out that Gavin need to get documents
from theinsurer i n order to get hisdriverslicense back under Wisconsin? financial respon-
sibility law. Alex explains that his client cannot sign a release because that would jeop-
ardizetheclient? UIM claim. Alex agressto call hisclient?insurer totell themthat Gavin
wants to get i n touch, and then theimurer can contact Gavin.

Alex and his partner are talking about letters from doctors Alex notes that
a doctor he met with a few daysearlier charged $87.50 for a ten-minute conference. His
partner zells of a$187 bill from a doctor for a fifteen-minute conference. Neither is really
complaining, becausein these cages the doctors’ letters were central for making the case

At 2:30 Alex finally gets through to Sarah James. Alex triesto explain something about
one of the potential issues in the case James gets confused and thinks Alex is telling her
that no damages are available. Alex clarifies. James had expected to be downtown in
connection with the arraignment of the drunk driver, but it zurzs out she doesn't need to
come. Alex had suggested that would be a good time to meet (and he hoped to get a signed
retainer at that time). Alex offers to come out to James? home (which is just outside
of town). James saysthatf on Monday the doctor says she can get out, she would just as
soon come downtown. They Leaeit that zhey will talk on Monday or Tuesday, after the
doctor? appointment. James asks about a crime victimization form that she has filled
out and returned; Alex zells her that it raises no problems. The call lasted about
twelve minutes.

At 2:48, Alex takesa callfiom a doctor to whom Alex has written for a report (Alex
IS not az first Sure who the doctor is). Alex is sympathetic, but not sure what to say. A h
coaches him on the 'magic lenguage.” Alex is careful not to push doctor on the substance
of opinion but on how to say it. Alex emphasizesthat the magic word are that the acci-
dent was ‘z substantial factor”; doctor ssys “/ think /7 willing to say that.” Thecall ends
at 2:52. Alex tells me after the call, "That? a surprise.” ALex tells me the background of
the case, and that he did not expect to get a favorable opinion from the doctor. He has
twenty to twenty-five hoursinto the case, and it? “just warming up."

Alex telh me that his currently active cases ssemto him to be a bit more compkx than
average. He has lots of routine stuff in the hopper but not at the top. Alex commentson
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the normally routine nature of workers compensation claims, for those cases the key is
“staying on top of them."

Alex tries calling his co-counsd in the non-PI case the other lawyer is not in,  Alex
leaves a message asking himto call back.

Alex callsanother lawyer to talk about the bankruptcy issue confronting hisclient Bob
Strong. The discussion suggedsthat it might be best for Srong zo file bankruptcy before
consummating the settlement. Alex syshe will try to call Srong immediately and make
it a conferencecall. Thereis no answer at Srong? number.

At 3:45 Alex ges another call from a lawyer on the lawyer hotline. The
other lawyer hasa question havingto do with claim of an adult child. the caseis compli-
cated by the fact that the accident happened out of state. Alex is clearly
thinking sewff through as he goes Alex talks about some cases he? had involving recovery
by adult childrenin wrongful death claims. The call lagsabout thirteen minutes.

Alex makes noteson his extensve ‘things to do" lit.

Jm brings in the completed 6rief, which is ready for printing.

Alex reviewsthe status of medical 4z in a coupleof cases and then deans off his desk
(its about 4:30). [Thisisa bit earlier than hisusual 5:30 departure, but he arrived at
the office about an hour earlier than usual ]

He goes over to EcornoPrint to drop off the brief to be printed.

While thisday's activitiesdiffered in some waysfrom most of the other days| spent
in the firm, the overal pattern is reasonably typical In the course of the day, Alex
Stein dealt with at least twenty different cases, often moving quickly from one matter
to another (for Stein to keep anything resembling accurate time records would have
beenvirtually impossible). A very large portion of the day wasspent on the telephone
with incoming calls often disrupting the activity that Stein was working on; Stein
had conversations with clients, potential clients, adjusters, medical providers, and
other lawyers. No clients actually came into the office (most clients camein only for
the intake interview and then to receive the settlement check, with most contact
taking placevia telephone).

How well can the image captured by the observation be recreated using an inter-
view format?| attempted to do this by using a standard type of question described
in theliterature on ethnography: what Spradley (1979) callsa*grand tour question.”
As noted above, thisis probably the best responsel| was able to get to my question
and its follow-ups.

Q | spent the last few months literally followinglawyersaround. Zf 1 had spent yester-
day followingyou, that is, i1 had spent the day with you asa “ride along," can you give
mea tour of what | would have ssm in the courseof the day?

A Let me just refresh my memory by looking at W calendar of yesterday. I do recall several
things that did takeplace | havea fairly substantial casethat | amtryingto negotiatea settle-
ment on right now. | st up a conferencewith ancther azzorney involved inthe case | zalked
to my dlient. Thereare several subrogated carriers involved and | am trying to work out a
reduction i n the amount that they areasking i n subrogation. | Was successful in getting all of
them to takeat least @ 50 percent reduction, but | want a 60 percent reduction. Talking to
themand then getting badk to my client took up several hours of the day yesterday.
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Q How many calk did that involve, do you have a.sense? A dozen?

A Sx, seven, eght—somenherein that range. 1t was several calk...

Q Did you sdtlethat caseyesterday?

A Not quite. We are awfully dose now. We arein the range now that | think it can
be done, and we will work that one out. And there weretwo other calk, two other claims
representatives. ..

Q Different cases

A Dferent casss | am working on settlements there. | recall sitting down with my
asociateyesterday and reviewmingtwo Pl [personal injury] cages that he has. | was trying
to give him an idea of what would be a reasonabledemand range, a reasonabk settlement
range, and a reasonablejury range if we wereto go to #réal on those casss They are coming
up to trial rather quickly. In addition, | 474 some things on a couple of worker? comp.
cass | worked on compromise agreements for them, and got one compromise agreement
done. | am preparing the actual formal compromise agreement for that cas2 On

another one lprepared a proposal to try and work toward a seszlement on a compromise
agreement.

Q On a worker?comp.?

A On a worker? comp. as well. And another case | got out the request for attorney?
fees from the Social Security Administration.

Q Did you haveany calk from new clients yesterday? Potential new clients?

A Inthe personal injury field?

Q Or worker?comp. or Social Security, any of the contingent fee fields?

A: None of those three.

Q What other kinds of mattersdid you work on yesterday;? You said you did some
Jfamily cassyesterday.

A Yes, because | had a hearing today that took the morning, © | was doing a lot of
work on that. And | had some people come in; we are working on a final Marital
Settlement Agreement to dispose of some remaining issues | took care of that, and worked
on sveral Marital Settlement Agreements; actually | did three of those yesterday.

Q Three different cose=?

A Three dzferentcasess

Q How many dzferent matters would you sy, total, both contingent fee and other-
wisg, did you touch yesterday?

A: Dzferent number of cases?

Q Yes.

A Atlead fifteen.

Q Fairly typical?

A: Pretty typical. | usually work a ten or eleven hour day. | am wusually here at
7:00 AM. and | leaveat 6:00, and | don't take lunch.

Again, | should emphasize that thisis one of the better answers| was able to obtain.
Perhaps that was in part dueto the regpondent’s referring to his calendar as a means
of refreshinghis memory. Yd, while the interview response is not inconsistent with
the kind of flow reflected in the fidd notes, it gives none of the sense of continuity
and discontinuity that comes out of the observation. It is highly likely that more
extensive probing could have provided more detail from the respondent, but | doubt
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whether that would have moved the information much closer to the kind of depth
obtained from the observation.

A good example of what almost certainly would not have been obtainable was
information of the type that came from Alex's interaction with Bob Strong
and the adjuster in Strong's case, Stan Davis. Recall that Alex first spoke with Strong
and talked about the problems with the case ("thisisa very iffy case in termsof liti-
gation”). About an hour later he talked to Davis, hoping to get an offer in the
$5,000 to $10,000 range, and was stunned by the offer of $30,000 "to get rid of this
one," in the words of the adjuster. He then called Strong back to report the results
of the conversation with Davis, during which he patted himself on the back for
a job well done ("I've done a fine piece of work on this case. | handled the
Adjuster the right way"). While an interview might have provided the information
about the higher-than-expected offer, it is unlikely that it would have revealed
either the depth of Alex's concern about the case or Alex's bragging about his
successin the case. These are the subtle things that will only be picked up through
observation.

Implications

That observation will render more detail than an interview seems virtually self-
evident. There are, of course, some things that interviewsmay tap into moredirectly
than will observation, particularly things related to expressions of motivation.
However, for understanding the nature of asocia or political or lega process, ulti-
mately, nothing is going to replace actually seeing the process in operation. But
beyond the accuracy of description, do the differences between interview data and
observational really matter?

The best answer to this question must come from a comparison of analyses of
data based exclusively on interviews, and data based on observation (usually supple-
mented by interviews with those observed). To do this, one needs matching pairs of
studies, using the two different methodologies that look at more or less the same
phenomenon. | have identified three such pairs of studies, dl of which involve
lawyer/client relationships:

o Divorce: A number of researchers have studied the relationship between lawyersand
clientsin the context of divorce. Drawing on their extensive observation of divorce
lawyers interacting with their clients, Felstiner and Sarat find a great deal of ambi-
guity in the power relationship, with issuesof dominance and control constantly in
flux and subject to implicit renegotiation (1992: 1495-1498; see dso, Sarat and
Felstiner 1995). In contrast, Mather, Maiman, and McEwen, who conducted
extensive interviewswith divorcelawyers, found that the lawyers reported that they
largely controlled the direction of their cases, and described the best way to handle
them. The researchers found that lawyers report trying to avoid taking cases in
which the client will insist on things that they lawyer views as unredlisticor unde-
sirable. T he researchers use the metaphor of passenger and driver, arguing that the
driver (the lawyer) largely determines both the destination and the route, with the
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passenger (the client) at best being alowed to do alittle backseat driving (Mather,
Maiman, and McEwen 1995).

e Corporate Practice; Drawing on eighteen months of ethnographic field work in an
eighty-lawyer corporate law firm in Chicago, Flood finds that corporate lawvyers
vary in their degree of responsiveness to their clients (i.e., how willing they are to
simply executetheir clients instructions). The lawyersare most responsiveto those
clientswho are seen as having substantial long-term fee potential; a key element of
this finding is the variation among clients, even for a corporate law firm (Flood
1987: 386-390). In contrast, Nelson finds that lawyersin the four corporate lav
firms (dso in Chicago) in which he conducted extensive interviews report their
clientslargely cdl the shots; there is no sense of any type of systematic variationin
how the lawyers in the four firms studied differentiated among clients (see adso
Heinz 1983, 1988: 250-259).!

e Personal Injury Plaintiffs (Contingency Fee) Practice: Drawing upon my observa-
tional work, | found that contingency fee practitioners are attentive to the inter-
ests of their clients, in significant part because the lawyers rely heavily on satisfied
clients as sources of future clients (Kritzer 1998). In contrast, two interview-based
studies, Hunting and Neuwirth (1962: 107-109) and Rosenthal (1974: 95-116),
found that personal injury clients had little say in the settlement of their claims,
although Rosenthal found that lawyers were more responsive to active clients.?

In dl three of the pairs of studiesthe interview-based research presented a clear-cut,
relatively unambiguous image of lawyerlclient control in the settings studied.
The imagesinvolved can be readily explained in theoretical terms, which leaves the
authors confident about their analyses. The researchers do not qualify their conclu-
sions or discuss what factors account for significant variation in the lawyerlclient
relationship. In contrast, the observational studies present more nuanced images,
which tend to contradict the more straightforward results of the interview-based
andyses. It is possible that these differences reflect actual differences in patternsin
the behaviorsstudied; | have no way of ruling out this possibility.

However, my experiencedoing both the observation and the interviewslead me to
the conclusion that the differences arise, at least in part, from the nature of the data
each method produces. Reviewing the kinds of questions | asked and the answers
| obtained, in relation to client control, | easily see that | could have been led to the
conclusion that the lawyers have many tools of control and use them in ways that work
againgt their clients interests. However, the observations made clear thewaysin which
the lawyerswork hard to satisfy their clients. For example, in the case of Bob Strong
described in the observationa notes, Alex Stein could readily have decided to try to
settle it quickly by sharply reducing his demand. Instead, his approach was to keep his
higher offer on the table and let the adjuster make the first move. During the observa
tion, the lawvyers | spent timewith generally pursued this strategy rather than simply
looking for the quickest way out of the case (which iswhat the interview research on
personal injury practitioners tends to emphasize). The reason for this is not that the
lawyersared| altruistic professonds (although thishassomerole), but that the lavyers
recognize their own long-term self-interest as being served by producing satisfied
clientswho stay satisfied and Who consequently refer friends and acquaintancesin need of



154 / HERBERT M. KRITZER

legal representation to the lawyers (Daniels and Martin 1999; Kritzer and Krishnan
1999; Van Hoy 1997); the lawyersdo not want clientsto go away and later redize that
their lawyer sold them short in the settlement process (see Kritzer 1998).

This became clear only during the observation as | watched the lawyers interact
with their clients and with potential clients. | saw one lawyer repeatedly spend signif-
icant amounts of time talking to persons about casesin which the lawyer had quickly
determined he was not interested. Thiswas not productive time for him in the sense
of its generating a fee but it was extremely important in attracting future clients.
| saw another lawyer take much more time with potential clients referred by prior
clients, and even take one case he had doubts about becauseit had been referred by
a prior client; his goal was to do whatever he could to encourage former clients to
make referrals and he believed that once a client had made such a referra, paying
particular attention to those referrals was away of encouraging the former client to
make still more referrals. Lawyers want to shape the way they are regarded by their
clients because that has long-run benefits to the lawyers, for example, Alex Stein's
bragging to Bob Strong about how well he had handled the case may have been in
part an effort to increasethe likelihood that Strong would talk positively about Stein
to friends and coworkers who were potential future clients. A third exampleis one
lawyer's "exit” processafter acasewas resolved: Thelawyer would hand theclient the
check and his business card, saying to the client, "Hopefully, you won't need me
again... If you know anyone who does [need me], please send them in."

It is hard for meto seehow | might have designed interview questions that would
have turned up these kinds of patterns unless | had anticipated them in advance.!?
In the interviews, the preconceptions of the researcher will determine the questions,
and if the literature says that lawyers tend to dominate their contingency fee (or
divorce) clients, the questions are likely to be framed in ways that produce responses
consistent with that literature. While the observer does not enter the observational
setting with his or her mind a tabla rasz, what he or she sees will inevitably differ in
important ways from initial expc:ctations.14 While the observer may fail to see some
things because of various preconceptions, he or she will usually discover more than
is unexpected than will the typical interviewer who imposes more structure on the
data collection process.

Others have written on the limitations of interviews. This writing tends to focus
on two problems, often related. The first is the genera limitations of verbal commu-
nication, including

e the difficulty respondents have in understanding questions;

e the difficulty interviewers have in understanding answers; and

e theimpact of cultural norms vis-a-vis interpersonal communication more gener-
aly (see Briggs 1986).

The second limitation involves the closely related problems of bias and socia desir-
ability: Responses may reflect what the respondents want the interviewer to think
about the respondent rather than provide theinformation solicited by the interviewer.
Dingwall describes this succinctly: "the products of an interview are the outcome of
asocially situated activity where the responses are passed through the role-playing and
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impression management of both the interviewer and the respondent™ (citing Cicourel
1964, 1997: 56; see aso Melia 1997: 26).1

The point of this chapter is somewhat different: Interviews by their nature get
only the information the interviewer solicits (with some relatively rare exceptions),
and then usually only in a highly edited or abbreviated form (see Dingwall 1997: 59;
see generally Garfinkel 1967). The most skillful interviewers can mitigate this prob-
lem to alimited degree, but the difference between what can be seen during obser-
vation versus what can be heard during an interview will remain large. Of course,
observation does not alow the seeing of what is unseeable, and an interview can
bring out to some degree the inner views, thoughts, motivations, and fedings of
participants that the observer will typically not "see"

Many types of observational settings 4o allow the watcher to ask question that
provide some of that which is unseeable. Beyond this, even when the core of the data
is based on observation, systematic interviewing, either semistructured or unstruc-
tured, may be integrated with the observation; particularly if such interviewing can
be conducted over a series of sessions rather than in asinglesitting, it may be possi-
ble to probe very deeply, with theinterviewing guided by the observation, and future
observation guided by interviewing. In redity, most observationa studies do
combine observation and interview techniques, if for no other reason that researchers
must usually obtain some information that falls outside the period of the interview-
ing (background, prior events, follow-ups regarding things left hanging when the
observation concluded, etc.).'6

The implications of the choice of data collection strategies for sociolegal studies
(and other empirical social science research) are obvious. We must constantly be aware
of the strengths and weaknesses of the data that we employ. Qualitative researchers
often criticize quantitative researchersfor relying upon data that are overly structured
by the researcher. Y¢, thelargest portion of qualitative research relies upon interviews
that involve very much the same type of structuring. Dingwall puts the problem very
neatly when he notes that "interviewers[regardless of whether the interview is struc-
tured, semistructured, or unstructured] construct data, observers find it [emphasisin
origina]"” (1997: 60); "in an interview study, we can pick and choose the messageswe
hear and that we €elicit, [whil€] in observation we have no choice but to listen to what
theworld istelling us' (ibid.: 64). While thisisoveridealizingobservation—observers
regularly fail to seewhat isright in front of them—observation can be a more ' open"
form of data collection. While the researcher will not see everythingand/or will often
see sdlectively, the nature of the constraints imposed by the researcher differ markedly
depending upon the data collection strategy employed.

Notes

"An earlier version of this chapter was presented at the 1998 annual meeting of the Law &
Society Association, Aspen, Colorado, June 4-7, 1998. The research reported here was
supported by a grant from the Law & Social Science Program of the National Science
Foundation (Grant No. SBR-9510976); additional funding was provided by the University
of Wisconsin Graduate School and the Department of Political Sciences Glenn B. and
Cleone Orr Hawkins Trust. J. Mitchell Pickerill, Jayanth Krishnian, and Lisa Nelson provided
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important research assistance at various phases of the project. Michael Schatzberg and Mark
Goodale provided helpful comments, as did those present at the Lav & Society Association

pand in Aspen. Additional reportsfrom this research can be found on the author's home page
at heep://polisci.wisc.edu/ ~kritzer/.
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12.

13.

14.

Dingwall (1997: 53) describes the three modes as "reading the papers,” "asking ques-
tions," and "hanging out."

Seetheesssysin Miller and Dingwall (1997) for asignificant exception to this. Also, there
is a large literature in anthropology dealing with the limits of and issues involved in
ethnographicfieldwork (see, asonerelatively early example, Agar 1980; other work in this
genre include Hammersley 1992 and van Maanen 1988).

While in thischapter | tend to dichotomize between observationand interviewing, many,
perhaps most, observational studies include a significant interview component. Thus, it
is probably more accurate to distinguish between studies that rely heavily on observation
supplemented by interviewsand studies that rdy exclusvely on interviews.

In Dingwdl's (1997: 52) words, "Researchers cannot make the field fit their lives, [nor is
it] easy to makeyour lifefit the fidd."

Before the research began, | was personaly acquainted with one of the lawvyers. A second
lawyer | met during the preliminary stage of my research. The third lavyer was recom-
mended by someone who knew many people in the local bar (the lawyer was one of
several recommended as fitting a set of criterial felt | needed to insure the variance in
settings | was seeking). A fourth lawyer, whom | had met at a state bar function where
| presented resultsfrom an earlier project, declined to participate.

The respondent in the interview was not one of the lawvyers | observed.

Occasionally | posed questions to the person | was observing; usualy my questions had
to do with the background of the case, or something very specific, such as how much time
had been devoted to the case (an issue that was important to my research, but not some-
thing that the lawyers typicadly thought about in very specific terms).

. This case settled for $35,000, with Alex taking a fee of $10,000 rather than the one-third

that the contingency fee retainer called for; the client did decideto file for bankruptcy.
It was fairly common for the lawyer | was observing (picture me in Alexs office, just sitting
their on his couch, hour after hour) to comment on what he was doing or on something
that had just transpired. Thiswas moretrue thefirst few days| wasin an office; as| increas-
ingly became part of the furniture, the lavyers felt less need to acknowledge my presence.
The case did settle the following week; Alex was able to move the adjuster up only $500
to $63,000. He did succeed in getting the subrogation claim reduced to $11,000, which
was a considerably larger reduction than he had expected to be possible.

Nelson is quite sengitive to the softness of his information on lawyer-client relations,
given that it was based entirely on the reports of his lawyer-respondents.

It is worth noting that Rosenthal had originally wanted to do an observational study, but
did not succeed in obtaining the needed access (Rosenthal 1974: 179-180); he was able
to conduct interviewswith both lawyers and clients.

Certainly it is possble that some theoretical perspective would have led me to anticipate
the specific patterns that | found, but that would have undoubtedly |eft other kinds of
gaps. It isaso possiblethat thestandard "' clean-up" type question, "Are thereany questions
| did ask that | should have™ or "Are there topics that you thought | might have covered
that | missed during our conversation?' might turn up unanticipated issues or patterns.

| do not want to glamorize field observation as a data collection technique.
Anthropologists have written extensively on the problems inherent in field observation,
and the problemsthat researchers encounter in what they see and hear; perhaps the best

known of these concerns the controversy surrounding Margaret Mead's work in Samoa
(Freeman 1983, 1999; Mead 1928).
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15. A third related problem is that interview responses may not be accurate, either because
the respondent lied or because the respondent is mistaken in either memory or sdf-
perception (Heumann 1990: 201). Of course, there is dso the problem that those being
observed may behave differently when an observer is present.

16. One typeof question that | would frequently ask during the observation, if the informa-
tion was not otherwise volunteered, was for background on a case the lawyer was work-
ing on. | had in fact conducted a very long interview with one of the lawyers | observed
during the planning stages of the research; | had not known the lawyer beforethat time,
and the interview created a framework such that | felt comfortable asking him to partic-
ipate in the'observational part of the research. For about a year after | completed the
observations, | regularly touched base with the threelawyers to find out if there had been
any interesting developmentsin the cases the lawyershad been working on whilel wasin
their offices.
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