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| NSTRUCTI ONS
1. This is a limted open notes exam nation. You may bring

with you and consult one 8% by 11 sheet of notes (both sides) in
print that can be read w thout nmagnification. You may not use or
consult any other materials. |If you use a sheet of notes, you
must turn that sheet in, separately fromthe exam nation, before
you | eave the exam nation room Please do not put your name or
exam nation nunber on the sheet of notes.

2. The allotted tinme for the exam nation is three hours. There
are three questions. Question one is worth 60 points, question
two is worth 75 points, and question three is worth 45 points. |
recomend that you spend one hour on question one, one hour and
fifteen mnutes on question two, and forty-five mnutes on
guestion three.

3. Read each question carefully, including the instructions at
the end of the question. Wthin the limts of those

i nstructions, discuss each issue reasonably raised by the facts,
i ncluding i ssues that m ght be rendered noot by your resolution
of anot her issue.

4. Thi nk about and organi ze your answers before starting to
wite.
5. To the extent possible, wite on every other line of the

bl uebooks and on only one side of the page. This will give you
roomto revise your answers if necessary.

6. Pl ease wite as neatly as you can.

Good | uck and enjoy your summer!

(Exam nati on Begi ns on Next Page)
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QUESTI ON ONE
(60 points)

Bob Brewer and his spouse Catherine Cook own and operate
Bobcat Brewery, a mcrobrewery in Petaluma, California. Bobcat
makes a variety of fine beers, but is known particularly for its
India Pale Ale (or I1PA), which has won a gold nedal at the G eat
Anerican Beer Festival in Denver, Colorado for the past two
years. This success has | ed Bobcat to increase its | PA
production, and in 2005 it produced and sol d approxi mately
200, 000 bottles of I PA, nmaking a profit of $0.50 per bottle.

As everyone knows, the key ingredient in nmaking an IPAis
the hops. For the past five years, Bobcat has bought all of its
hops from Hi ppity-Hop Horticulture (HHH), |ocated outside of
Sacranmento. In July of l|ast year, Bobcat entered a contract to
pur chase 25, 000 pounds of dried hops fromHHH for a total price
of $50,000. The contract called for the hops to be delivered to
Bobcat no later than Cctober 31, 2005. Twenty-five thousand
pounds of hops woul d all ow Bobcat to produce 250,000 bottles of
its IPAin 2006 and to have enough | PA ready for the 2006 G eat
Aneri can Beer Festival scheduled for | ate Septenber 2006.

Bob Brewer is a worrier by nature, and his conplete
dependence on HHH hops nakes himparticularly nervous. At Bob’'s
i nsi stence, therefore, the nost recent contract for hops included
the follow ng provision:

11. Stipulated Damages. |If seller should fail for any
reason to nmake delivery strictly in accordance with the
terms of this Agreenent, seller shall pay buyer the anount
of $40, 000, which the parties agree will constitute buyer’s
actual damages in the event of such a breach

The year 2005 turned out to be a bad one for growi ng hops in
California. Crop yields fell, and prices rose, approaching $2.50
per pound by Septenber 2005. 1In |ate Septenber, Bob received a
call fromHarriet Hoppe, the owner of HHH She told himthat in
view of the drop in her own hop production, she would only be

(Exam nation Continues on Next Page)
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willing to sell him 20,000 pounds of dried hops and was going to
have to charge nore for them “How nuch nore?” Bob asked. *“I

could get $2.50 a pound for themon the market, and |’ve had lots
of offers.” Harriet replied. “So | think $2.40 a pound woul d be
a fair conmpromse. It would be a real shame if Bobcat didn't wn
anot her gol d nmedal next year.”

Bob knew better than to nake Harriet angry, so he restrained
his outrage and told her he would get back to her. Calls to
ot her hop growers reveal ed that no one would supply Bobcat with
the hops it needed for |ess than $2.40. Moreover, Bob felt that
to change his hop supplier would risk changing the flavor of
Bobcat’s | PA and jeopardize its chances of winning a third
straight gold nedal at the G eat Anerican Beer Festival,
sonet hing no other |PA had ever achieved. Reluctantly, Bob
called Harriet back and agreed to the change. They executed a
new contract calling for delivery of 20,000 pounds of dried hops
by October 31, 2005 for a total price of $48,000. The new
contract also omtted the stipul ated damages provision in
par agraph 11.

HHH del i vered 20, 000 pounds of hops to Bobcat on Cctober 24,
along with a bill for $48,000. 1In reply, Bob sent Harriet a
check for $8,000 along with the foll owi ng note:

Dear Harri et:

You had absolutely no right to ask nme for nore noney
for the hops. As far as | am concerned our original
contract stands. You did not deliver to nme the full anount
of hops provided for in that contract, and so |I am deducting
fromny paynent the $40,000 provided for in paragraph 11

Si ncerely,
Bob Brewer

Harriet is now very angry. She thought she was doing Bob a

favor and thinks that Bobcat could not have purchased hops of
simlar quality for less than $2.50 on the open nmarket. HHH has

(Exam nation Continues on Next Page)
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therefore filed suit agai nst Bobcat seeking $42,000 in
damages—t hat is, the market val ue of the hops ($50,000) |ess the
$8, 000 t hat Bobcat has al ready pai d.

Pl ease explain what, if anything, HHH is entitled to
recover.

(End of Question One)

QUESTI ON TWO
(75 points)

Emly and Ernie Enptor have |ived for many years in Qakl and,
California. As their daughter Emma approaches m ddl e school,
t hey have recently begun to worry nore and nore about her future
education, and have started to | ook at houses in areas wth

better schools. 1In recent nonths, they have been going to open
houses in Layfayette, Mraga, and Orinda—an area that Emly
derisively refers to as “through the tunnel.” Although Emly and

Ernie think highly of the schools in the area, Em |y does not

t hi nk nuch of the hones, many of which were built since 1950 and
lack, in Emly’ s view, the detail and charmof their hone in
Qakl and.

At | ast, however, they have found an ol der house in Mraga.
The mnute they walked in, Emly fell in |love with the hardwod
oak floors. Since 1975, the house has been owned by Sarah and
Sam Sneakee, whose youngest child is a freshman at UCLA and who
are looking to relocate to a smaller honme and use sone of the
extra cash to pay tuition bills. On their second trip through
the house, Em |y asked Sarah if the wood floors were original.
“Yes,” Sarah replied, “which is rare, since nost of the origina
wood floors in this nei ghborhood were ruined in the 1950s when
peopl e put linoleumover them”

The Enptors entered a contract to buy the house fromthe
Sneakees for $850,000, with the closing date set for May 1, 2006.

Anong ot her provisions, the contract contains the follow ng
terns:

(Exam nation Continues on Next Page)
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13. Pest Inspection. Sellers shall arrange for a pest

i nspection of the prem ses at their own expense and shal
deliver to buyers a pest inspection report on or before
April 1, 2006. |If the pest inspection report is not
satisfactory to buyers, buyers shall have the right to
cancel the contract by witten notice to sellers on or
before April 8, 2006.

21. Entire Agreenent. This docunent constitutes the entire
agreenent of the parties and there are no representations,
warranties, or agreenents other than those contained in this
docunent .

As required by paragraph 13 of the contract, the Sneakees
arranged for a pest inspection by a conpany called Three Blind
Mce (“TBM), which their real estate agent had recommended. Sam
Sneakee, who arranged for the inspection, told TBMthat he and
his wi fe needed the inspection because they were selling their
house, but said nothing specific about the buyers. TBM s report,
whi ch t he Sneakees delivered to the Enptors on April 1, concl uded
that the house was conpletely pest free and showed no evi dence of
prior infestations. The deal closed as planned on May 1, and the
Enptors noved into their new hone.

In the process of unpacking, Ernie Enptor noticed termte
damage in one corner of the living roomand in several places in
the dining room The Enptors pronptly retai ned anot her pest
i nspection conpany, Eagle Eye Inspection (“EElI”), which
di scovered extensive termte damage to the wood fl oors not just
inthe living and dining roons but also in three of the four
bedroons. The inspection also reveal ed evidence of termte
treatments within the past year. Ed Eagle, owner of EEl, said to
Ernie: “1 don’t know how the other conpany m ssed the damage. It
woul d have been obvious if they had bothered to | ook.” Ed
continued: “That’s one of the problens with this cheap oak they
put in during the 1980s to replace linoleum The ternmtes seem
tolove it a lot nore than the original stuff they used to use in
t he 20s.”

(Exam nation Continues on Next Page)
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Needl ess to say, Emly Enptor is distraught. As she |ays
awake at night, she imgi nes that she can hear the sound of
termtes chonping through her non-original, wod floors. After
two weeks of al nbst no sleep, her doctor refers her to a
therapist. The therapist is able to help Emly with her anxiety,
but is not covered by the Enptors’ health insurance, and his
bills over three months total $1, 800.

The Enptors have obtained an estimate that it woul d cost
$10,000 to elimnate the termte infestation and $30,000 to
replace all of the existing oak floors with new oak simlar to
that originally used in the house. Alternatively, they are
t hi nki ng about | ooking for another house and trying to get their
nmoney back fromthe Sneakees.

You are a young | awer practicing real estate |aw in Wl nut
Creek. The Enptors have asked you whether they m ght be able to
get their noney back fromthe Sneakees, or alternatively whether
they m ght be able to hold either the Sneakees or TBM responsi bl e
for the costs of treating the termte infestation, replacing the
wood floors, and paying for EmIly’s therapy bills. Please advise
t he Enptors.

(End of Question Two)

QUESTI ON THREE
(45 points)

Anerican courts have refused to interpret the inplied
covenant of good faith and fair dealing to require good cause for
the termnation of an at-will enploynent contract. Pl ease
consi der the reasons for and against this position and say
whet her you think it is justified.

(End of Question Three)

* * * % * * * * *x *x * *

(END OF EXAM NATI ON)

*x * * % * * * * *x * * *
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