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| NSTRUCTI ONS
1. This is an open book exam nation. You may consult the course

book, supplenmental materials, your notes, and any ot her
materials you wish. You should bring with you the course
book and suppl enental nmaterials because one or nore of the
guestions may require you to refer to them

2. The allotted tine for the exam nation is two and a half
hours. There are four questions. Question one is worth 60
poi nts; question two is worth 30 points; question three is
worth 30 points; and question four is worth 30 points. |
recommend that you spend one hour on question one and 30
m nut es on each of the other questions.

3. Read each question carefully, including the instructions
contained in the question. Wthin the limts of those
i nstructions, please discuss each issue reasonably raised by
the facts, including issues that m ght be rendered noot by
your resolution of another issue.

4. Thi nk about and organi ze your answers before starting to
wite.
5. Pl ease wite as neatly as you can.
Good | uck!

(Exam nati on Begi ns on Next Page)
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QUESTI ON ONE
(60 points)
My-Pod, Inc., is a Delaware corporation with its princi pal

pl ace of business in Cupertino, California. M/-Pod nakes personal
nmusi ¢ players that can hold up to 10,000 songs, which it
currently markets in the United States and the European Union.
My/- Pod hol ds product and process patents for the player in the
United States, as well as U S. trademark rights for the nanme “M-
Pod.” It holds simlar rights in the European Union.

M/-Pod is interested in penetrating the Latin Anmerican
mar ket for personal nusic players, and has entered negotiations
for a licensing agreenent with M-Misica, S. A, a Guatadoran
corporation with its principal place of business in Estanci a,
Guat ador. Cuatador is a nmenber of the Andean Conmunity, and M-
Pod is hoping that M-Miusica will be able to market the M- Pod
pl ayers it manufactures not only in Guatador and ot her Andean
Community countries, but throughout Latin Anerica. However, M-
Pod is also concerned that parallel inports of CGuatadoran-mde
pl ayers m ght undercut its sales in the United States and the
Eur opean Uni on

M/- Pod’ s general counsel, Peggy Poddl e, has given you the
following draft |icensing agreenent. She has asked you to suggest
changes and additions to ensure conpliance with Andean Community
| aw and to protect My-Pod s interests. She has al so asked you
whet her My- Pod woul d be able to prevent parallel inports of
Guat ador an- made players into the United States and t he European
Uni on.

Pl ease advi se Ms. Poddl e.

LI CENSE AGREEMENT

This agreenent is made this __ day of , 2005
by and between My-Pod, Inc., a Del aware corporation
having its principal place of business at Cupertino,
California (hereinafter ALicensor@), and M - Misi ca,

S. A, a Cuatadoran corporation having its principa
pl ace of business at Estancia, Guatador (hereinafter
ALi censeef() .

(Question One Continues on Next Page)
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Wereas Licensor has invented a nethod
(hereinafter Athe Processf) for the manufacture of
personal nusic players (hereinafter Athe Product@) and
possesses val uabl e secret know edge useful in
perform ng the Process (hereinafter Athe Know howf);

Wier eas Licensor has obtained patents for both the
Process and the Product in the United States and in
Guat ador (hereinafter Athe Patentsi);

Wher eas Licensor has obtai ned trademarks for the
My-Pod nane in the United States and in Guat ador
(herei nafter Athe Tradenar k() ;

Now t herefore in consideration of the nutual
prom ses contai ned herein, Licensor and Licensee hereby
agree as foll ows:

1. Grant. Licensor grants Licensee a |icense, exclusive
of Licensor and other licensees, to practice the

Pat ents and Know how i n Guatador and to sell the
Product under the Trademark in North and South Anerica,
with the exception of the United States and Canada
(hereinafter “the Territory”). Licensee shall not sel
the Product outside the Territory.

2. Inprovenents. During the termof this Agreenent,

Li censor shall nake avail able to Licensee any

i mprovenent related to the Process or Product, which

Li censor has acquired, at no cost to Licensee.

Li censee shall assign to Licensor the entire right to
any inprovenent related to the Process or Product,

whi ch Li censee has devel oped, at no cost to Licensor.

3. Trademark. Licensee shall ensure that the Tradenmark
is affixed to the Products it manufactures and sells
under this Agreenent.

4. Royalty. Licensee shall pay Licensor a royalty of
33% of Licenseess net profits fromsales of the
Products in the Territory. Irrespective of the sales
achieved in any given year, Licensee shall pay Licensor
U. S. $25, 000 upon each anniversary of the date of this
Agr eenent .

(Question One Continues on Next Page)
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5. Termand Term nation. This agreenent shall continue
until the expiration of Licensor=s Patents in Cuatador
provi ded, however, that either party may termnate this
agreenent upon 10 days: witten notice in the event

that the other party breaches any termof this
agreenent and fails to cure such breach within 30 days
of receipt of witten notice of such breach

6. Arbitration. Al disputes arising out of this
agreenent shall be finally decided by arbitration
conducted in San Franci sco, California pursuant to the
International Arbitration Rules of the Anerican
Arbitration Associ ati on.

7. Entire Agreenment. This agreenent constitutes the
entire agreenent of the parties.

(End Question One - Question Two on Next Page)
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QUESTI ON TWO
(30 points)

Your client, a U S. manufacturer, wi shes to enter an
agreenent with an agent to sell its product in Germany, but would
like to avoid the effect of those provisions of German | aw
i mpl ementing Article 17 of the EU Council Directive on Commerci al
Agents. Please discuss and eval uate the options for your client?

(End Question Two - Question Three on Next Page)
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QUESTI ON THREE
(30 points)

In 2001, the United States entered a Free Trade Agreenent
with the Republic of Oz. Al though much of the agreenent deals
wth matters of trade, Chapter 10 provides certain protections to
foreign investors, including the follow ng provision:

“Article 1008. Conpanies of either Party shall be
permtted to engage, within the territories of the

ot her Party, accountants and ot her technical experts,
executive personnel, attorneys, agents and ot her
specialists of their choice.”

Article 1001 defines “conpany of a Party” as “a conpany
constituted or organi zed under the laws of a Party.”

The Bank of Oz is a financial institution incorporated under
Qzi an law with branches throughout the United States, including a
nunber in California. Recently a class action was fil ed agai nst
the Bank of Oz on behalf of its fenal e non-nanagerial enpl oyees
alleging that the Bank’s policy of hiring only nale Qzian
citizens to fill senior managenent positions inits California
branches violates Title VIl of the 1964 Cvil Ri ghts Act and
California’s 2004 Citizenship Discrimnation Act (“CDA”). Section
2 of the CDA provides:

“I't shall be unlawful for any enployer to fail or
refuse to hire or to discharge any individual, or

ot herwi se to discrimnate against any individual with
respect to his conpensation, terns, conditions, or
privil eges of enploynent, because of such individual's
citizenship.”

The Bank has noved to dism ss both the federal and state

clains based on Article 1008 of the Free Trade Agreenent. Pl ease
di scuss whether the notion should be granted.

(End of Question Three C Question Four on Next Page)
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QUESTI ON FOUR
(30 points)

On Septenber 29, 2005, Senator Inhofe introduced Senate Bill
1797—the Foreign Investnment Security Act of 2005. The Act woul d
anmend the Exon-Florio provision of U S. lawin five ways:

(1) I't would extend the initial period after filing notice,
during which CFIUS nakes its determ nation whether to investigate
a proposed transaction, from30 to 60 days.

(2) I't would permit the chairman and ranki ng nenber (in other
words, the top Republican and top Denocrat acting together) of
the relevant Senate or House committee to require that CFIUS

conduct a 45-day investigation of a proposed transaction.

(3) I't would add a new factor to be considered under § 2170(f):

“(6) the long-termprojections of United States
requi renents for sources of energy and other critical
resources and materials for econom c security.”

(4) It would require additional reporting to Congress—
specifically, (1) reporting the findings and recommendati ons of
any CFIUS investigation to the rel evant Senate and House
comrittees at the sanme tine it is reported to the President; and
(2) quarterly reports summari zing and anal yzi ng each transaction
that is being reviewed, was reviewed during the past quarter, or
is likely to be reviewed during the next quarter. It further
provi des that “[e]ach such summary and anal ysis shall be
submitted in unclassified form wth classified annexes as the
Secretary [of the Treasury] determ nes are required to protect
conpany proprietary information and other sensitive information.”
(5) It would all ow Congress to block a transaction that the
President had allowed to go forward by a joint resolution passed
by both houses of Congress and signed by the President. A
transaction the President decided not to block could not be
consunmmated until 10 | egislative days after the President
notified Congress of his decision. If a joint resolution were

I ntroduced during that tinme, the transaction could not be
consummat ed for an additional 30 |egislative days to give each
house of Congress an opportunity to vote on the joint resolution.

Pl ease eval uate the advantages and di sadvant ages of each of
t hese proposal s.

* * * * (End of Exam nation) * * * *
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