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Pew w r i t e r s  have more eloquently and convincingly deferded the  r u l e  of 

l a w  than L r i a t o t l s  and t h e  concept of law b) p3aiys a o m t r a l  r o l e  i n  

his p o l i t i o a l  thought. L a w  is Important by v i rh re  of the f a c t  t h a t  man a r e  

by nnture  p o l i t i c a l  animals,  and t o  f u l f i l l  tb- nature they m a t  regulate  

t h e i r  a f f a i r s  wi th  laws. Alao, men a r e  r a t iona l ,  and t h i s  r a t i o m l i t y  

expresses i t s e l f  i n  men's c a p a c i t i e s  t o  formulate and abide by t h e i r  lava. 

Despite i t s  importance i n  t h e  p o l i t i c a l  thought of Aria tot le .  his 

conception of l a w  has not received sufficient atudy. &my discuss ions  of h i e  

l ega l  idms have taken plaoe p r h r i b  within the  context of the Creek, o r  

more s p e c i f i c a l l y ,  t h e  Athenian conception of law. 3. Walter Jones,  f o r  

example, i n  h i s  valuable  s tudy of Creek Law has  extensive references  to 

A r i s t o t l e ' s  conception of  l a w  but these a r e  w e d  t o  b e d  l i g h t  on the  more 

g n e r d c o n c e p t i o n  of  Grsek law.' Barker'e shor t  diacueaion of Ar i s to t l e ' e  

conception of law i n  h i s  t r a n s l a t i o n  of the  P o l i t i c e  emphasiees the  importance 

of custom. Thia emphasia on custom i s  not d i s t i n c t i v e  of A r i s t o t l e ' s  tbou@~t 

but of Creek l a w  i n  general.2 An urderstending of t h e  Athenian conception of 

Law i s ,  of couree, esaent i t i l  f o r  ude r s t and ing  ~ r i e t o t l e ; '  but nevertheleas 

not enough has  been s a i d  about A r i s t o t l e l a  contribution t o  t h e  Athenian 

l e g a l  t r a d i t i o n .  

A number of o t h e r  s tud ies  of Ar i s to t l e ' a  legal  ideas hnve focused 

pr imari ly  on jus t ice .4  There hcs even been a tendency to  Jdent i fy  the  

lawful and the  jus t .  S i r  Erneat Barker, f o r  example v r i t e e ,  

The n a t u r a l  cha rac te r  of the law precludes any d i s t i n c t i o n  
between w h a t  is l ega l ly  j u s t ,  and what i s  natural ly  jus t :  
t o  r g i e t o t l e ,  as t o  Socratea ,  the Legal and the  J u s t  a r e  
one. 

While A r i s t o t l e  d id  a s s e r t  tbat t h e  jus t  was ' i n  a sense' what i s  lawful, 

he c l e a r l y  die t inguished between them. There i e  i n  Aria tot le 'a  p o l i t i c a l  

thought a not ion of l e w  which i s  qu i t e  d i s t i n c t  from juatice.  This i s  not 

t o  aay t h a t  f o r  A r i a t o t l e  j u s t i c e  i a  I r r e l evan t  f o r  law. J u s t i c e  is a 

atandard f o r  l a w ,  but & l a w  does not have t o  be jus t  t o  be a law. 

The r e l a t i o n s h i p  between l e g a l i t y  and jua t i ce  r a i s e s  the  more gsneral 

quest ion of which c h a r a c t e r i e t i c s  a r e  e s s e n t i a l  f o r  lev. A r i s t o t l e  l inks  

l a w  with, among o the r  th ings ,  what i e  r a t iona l ,  sovereign, general,  and 



38 Aristoile and Modern Law 

compllnory. One or w r e  of these  c h a r a c t a r b t i c s  have been i d e n t i f i e d  by 

o the r  l e g a l  t r a d i t i o n 0  a s  of th very  m t u r e  of k w .  For example, t he  

n a t u r a l  l a w  t r a d i t i o n ,  as r e p e e e n t e d  by Sa in t  Thomas Aquinas, conaidere 

r a t i o n a l i t y  t o  be essential t o  l a w .  Uhatever i s  contrary  t o  reason eannot be 

l a w .  On the  o the r  hand, t he  modern p o s i t i v i s t  t r a d i t i o n ,  a s  represented by 

Hobbea and Auetin,  has  emphaeiaed t h e  sovereignty a d  wmpulsorineas of l a w .  

?or A r i a t o t l e ,  which of the  above c h a r a c t e r i s t i c s  a r t  e s s e n t i a l  and which 

merely des i r ab le?  Can A r i s t o t l e  be placed i n  e i t h e r  the m t u r a l  l a w  o r  t he  

p o s i t i v i s t  t r a d i t i o n 7  krg acho la r s  have aupposed t h a t  A r i s t o t l e ' a  l ega l  

Fdeae f i t  i n t o  e i t h e r  the mstural  l a w  or p o s i t i v i s t  l ega l  t r a d i t i o m .  Von 

Leyden and Barker, f o r  example, place A r l e t o t l e  i n  the n a t u r a l  law t r a d i t i o n ;  
6 

and Anton-Heraann Chroust empbasiaes the p o e i t i v i s t  elements of Ar i e to t l e ' a  

conception of lawa7 I n  uhat fo l lows,  I argue t h a t  ne i the r  c l a s s i f i c a t i o n  is 

cor rec t ,  f o r  A r i s t o t l e  was ne i the r  a  proponent of na tu ra l  l a w  nor a  

p o s i t i v i s t .  Th i s  point w i l l  emerge a s  I meparate what f o r  A r i s t o t l e  a r e  the 

e s e e n t i a l  from the  merely des i r ab le  elements of law. I a h a l l  begin u i t h  a  

b r i e f  d iacusaion of the  Athenian conception of law before considering h i s  

l e g a l  typology t o  show tha t  although aome A r i s t o t e l i s n  concepts a re  found i n  

t h e  n a t u r a l  law t r a d i t i o n ,  he himself d id  not develop a  theory of nn tu ra l  l a w .  

P ina l ly ,  I a h a l l  d i e t h g u i s h  between those c h a r a c t e r i s t i c e  of l a w  which a re  

e s s e n t i a l  and thoae which are merely des i rable .  Ar i e to t l e  held t h a t  

gene ra l i t y  and au thor i ty  a r e  de f in ing  c h a r a c t e r i s t i c s ,  of l a w ,  whereas 

r a t i o n a l i t y  and j u t i c e  a r e  only des i rable .  He never argued tha t  a  l a w  must 

be r a t i o n a l  and j u s t  to  be a  law. I s h a l l  consider his sca t t e red  discuesiona 

of law i n  the  P o l i t i c s ,  Nichomachean Ethics,  Rhe to r i c  and Const i tu t ion of 

Athens. 
8 

The Athenian 'Homos' 

The Greek term o f t e n  t r a n s l a t e d  a s  ' l a w , '  -, i a  r e l a t e d  etymologically 

t o  nomizein ( t o  bel ieve)  and nemein ( t o  apportion o r  d i s t r i b u t e ) .  Th i s  

auggests,  f i r e t ,  t h a t  i a  something bel ieved i n  o r  genera l ly  held  t o  b e  

r i g h t .  Regarding i t s  r e l a t i o n s h i p  t o  nemein, f o r  eomething t o  be apportioned, 

t he re  must be an apportioner.  An ac t ing  sub j sc t  (or subjects) is presupposed; 

t h a t  is, some agency is required to  d s e  something a l a w .  Law is an 

apportionment o r  enactment general ly  believed t o  be r igh t .  The idea of 

agencg does not necessar i ly  imply t h a t  a re  imposed from above, f o r  t h e  

mtymological r e l a t i o n s h i p  between and nemein does not t e l l  ue t h e  

nature  o r  source of the  law-making proceas. 
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A atudy by Martin Ontwald h e l p  t o  mke the  law-arking process c learer .  

M u l e  Oetwald w e e m  t h a t  knouledge of the  etymological re la t ionships  of 

l a  helpful ,  it doe. not take lu, very f a r ;  a d  no he uaea a 'semantic' 

method, uhich c o n e b t a  i n  induct ively  examining hou the word l a  uaed i n  

d i f f e ren t  context0 t o  diacover a common denominator uhich eatabl iahes  a 

baaic m a n i n g  f o r  a from Ostuald's otudy, re l ea rn  tha t  had 

oer ta in  demooratic aaaocia t ions  i n  Athene. Be argues tha t  during the  F i f t h  

Century a replaoed thesmos a s  the word f o r  e ta tute .  The l a t t e r  term 

implied a r u l e  uhich L Imposed from 'above' by a r u l e r  who i e  separate  from 

and independent of thoee upon whom the r u l e  is birding. Although nomoi must 

be enacted i n  nome way, e i t h e r  by a lawgiver. god, representa t ive  body, o r  a 

soc ie ty  a s  a whole, the  eaaen t i a l  aspect of which dis t inguishes  it 

from thesmos is t h a t  it i s  ~ c c e u t e d  a s  a v a l i d  norm within a given 

community. It designates  an order ,  but i t  means more than other auch t e r m ,  

such a s  $heamoq. o r  &&la, i n  t h a t  the connotative smphasie i s  on the  

acceptance of and agreement wi th  the order.'' Ths posi t ive  t r a d i t i o n  of 

modern lam. a s  exemplified by the legal conceptions of John Auetin and 

H . L . A .  Bart ,  does not capture dl the connotations of w. Vhile a 
included many aspec t s  of pos i t ive  l a w ,  i n  that  i t  uae the  primary device f o r  

maintaining p a c e  and order,  i t  uae alao often considered t o  be eynonymoua 

With peace and order  i t a e l f .  Because of th i a  c lose  aasociation v i t h  t h e  

harmony of the u, it  uaa both a p o l i t i c a l  and moral idea. The of 

the &.& included t h e  a t a t u t e e ,  c u t o m ,  t r a d i t i o n s ,  morale, and r i t u a l s ,  

i n  shor t ,  t he  ray of l i f e ,  of the  p o l i t i c a l  community. The continuing 

i d e n t i t y  of a uas nraintained thro- i t a  m. 

& i s t o t l e t s  Var ie t iea  of Lau 

Becauae L r b t o t l e  did not m i t e  a s ing le  systematic theory of l a w  ue 

must recover  hie i d e m  from a s e r i e s  of sca t t e red  discussiona i n  dif'ferent 

conter ts .  A f r u i t f u l  context is h i s  account of the v a r i e t i e s  of lau. 

It i s  poaaible t o  iden t i fy  s i x  typee of l a w  i n  Aria tot le 'a  writings.  

Each of t h e m  ca tegor ie s  i s  not exclusive of all the  others,  but there  a re  

th ree  p i rs  of mutually exclusive categories.  Laws p a y  be: 

customary o r  enacted; m i t t e n  or unvr i t t en ;  and p r t i m l a r  or general (or 

common) l a w .  Theae pa i r s  of categories i n t e r e e c t ,  eo we map ape& of wr i t t en  

o r  unm-itten cuatomsry lava and pa r t i cu la r  o r  camon wri t ten  l a w .  
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I n  t h e  d i s t i n c t i o n  between c u s t o a z y  and enacted l a w  tb former appears  

more important. Customary laws a r e  rocogniaod i n  neveral  p e s a g e e  (0.g.. 

m. 1268b39-1269a25 and u. 1094b14) a s  t h e  customs, t r a d i t i o n s ,  and 

r i t u a l s  pract ised from a n t i q u i t y  by t h e  people of a oommmity. Them 

include auch  acti ices a s  r e spec t  f o r  e l d a a ,  the p roh ib i t ion  of murder and 

incen t ,  l a r r i a g e  customs, and the moral v i r t u e s  gemerally. These laws were 

b e l i w e d  t o  have survived from the t ime then t h e  gods ru l ed  men d i r ec t ly .  

A s  a r e s u l t ,  they had a c e r t a i n  sanc t i ty .  People r a r e l y  were allowed t o  

d e v i a t e  from them and they were changed only with a g rea t  dea l  of caut ion 

and re luctance .  Enacted l a w  was d e l i b e r a t e l y  es tabl ished and enforced by 

those  who were the  accepted a u t h o r i t y  of a e. Hence, A r i s t o t l e  o f t en  

r e f e r s  t o  ' l a w  g ive r s '  (nomothetai) . l l  Customary law, of murae ,  could not 

be exhaustive.  Changes and nddi t ions  were required,  and these  were provided 

by enac tmnt .  

Although Ar ia to t l e  c l e a r l y  r e f e r s  t o  both enacted an2 c u s t o m j  law, 

some coczenta tors  have tendeC t o  over-emphasise one t o  the  exclusion of the  

o ther .  SZtellens, f o r  example wr i t e s ,  

The decis ive  c h a r a c t e r i s t i c  of a norm (nomos) is thh t  
i t  i s  f i r e d  ( i n  some way) and enacted. A r i s t o t l e  
repeatedly  r e f e r s  t o  the  lawgiver, t he  nomothetes. 

On t h e  o t l e r  hand, Barker says t h e  opposite:  

The l h w  which ~ r i s t o t l e  enthrones is no code: i t  i s  t he  
custom, wr i t t en  and unwritten which has developed with 
t h e  development of the s ta te . .  .The l e g i s l a t o r  has  indeed 
t h e  function of d i s c o v s r h g  ant dec la r ing  t h i ~  impersonal 
r u l e ;  b e  he dec la re s  it r a the r  than enac t s  it. (~mphas i s  
added). 

Regerdicg Shel lens '  statement,  it is t r u e  thn t  cutornary l a w  must be 

' f ixed '  51 some way, by being absorbed i n t o  t h e  bods of c u l t u r a l  be l i e f s ,  

and t h a t  b s i c  b e l i e f s  and p rac t i ces  a r e  not preceded by enactment. The 

Athenians d id  not even know t h e  sotlrce of  some of t h e i r  o lder  customary 

l a w s ;  hence the  bel ief  t h a t  they were given t o  then by the  gods. Regarding 

Barker ' s  statement,  L r i s t o t l e  does not l i m i t  the  r o l e  of t h e  l e g i s l n t o r  t o  

mere 'declara t ion ' .  He o f t e n  r e f e r s  t o  n- a s  being enacted (t i then&, 

L e i m i ) .  The term t i themi  has the  name r o o t  as thenmos and keimai i e  of ten  

used a s  the  passive comt ruc t io r .  of tithes. The f o r c e  of t i t h e d  is t h a t  

of 'imposing' o r  'enacting'  as opposed t o  merely 'declar ing ' .  I n  the  

Constitution of Athens, A r i e t o t l e  o f t e n  speak8 of lawgivers,  such a s  



Cleie thenee  and Solon,  e n a c t i n g  o r  l ay ing  down lawe.14 To say  t h a t  t h e  

l s g i e l a t o r  merely d e c l a r e s  t h e  laws i n  t o  may t h a t  the  r u l e s  o r  p r i nc ip l e s  

be ing  dec l a r ed  p e - e x i s t  in mme way. P r i n c i p l e s  of ' n a t u r a l  j u s t i c e '  

would a a t i e f y  t h i a  c o r d i t i o n  1134b19), but  it is d i f f i c u l t  t o  eee  

what e l s e  would - except f o r  u n v r i t t e n  cuetoma which m y  b v e  been codi f ied  

( t o  which Barker r e f c r e ) .  But t o  sugges t  t h a t  A r i e t o t l e  meant t h a t  w r i t t e n  

lawe only embody p r i n c i p l e s  of n a t u r a l  j u e t i c e  o r  e e t eb l i shed  custom l i m i t s  

t h e  i dea  of l e g i s l a t i o n  i n  a  w s y  A r i s t o t l e  never intended.  Ce r t a in ly  euch 

an  assertion does not  have aqy t e x t u a l  euppart. 

However, we saw t h a t  enacted l a w s  were not d i c t a  handed down by an 

abaolu te  a u t h o r i t y  t o  be obeyed without question.  f o r  the change i n  uasge 

from thesmoa t o  nomoa i n  Athene accompnied  a  s h i f t  i n  t he  conception of 

law from a r u l e  imposed t o  a  r u l e  g e n e r a l l y  accepted. A r i s t o t l e  was aware 

of t he  importance of  acceptance .  Acceptance,  of course ,  is  implied i n  t h e  

not ion  of customary law; but  enac ted  lau a l s o  requi red  a  c e r t a i n  acceptance  - 
once enacted i t  should be i n t e g r a t e d  i n t o  t he  body of cuatoma of the  

community. Because t h i s  i s  d i f f i c u l t  t o  accomplish, new laws should be 

introduced o r  old laws chenged only with g r e a t  re luc tance .  Only press ing  

need should lead t o  i nnova t i on :  

For  i n  t h e  c a s e s  when t h e  improvement would be small .  
wh i l e  i t  i a  a  bad t h i n g  t o  accuatom men t o  r epea l  the  
laws l i g h t l y ,  i t  is c l e a r  t h a t  some mistakes both of 
t h e  l e g i s l a t o r s  and of the mag i s t r a t e s  ahould be p s a e d  
over ;  f o r  t h e  people w i l l  not be bene f i t t ed  by msking 
an a l t e r e t i o n  a s  they  w i l l  be harmed by becoming 
accustomed t o  d i s t r u s t  t h e i r  r u l e r s  m. 1269a15-25). 

Customary Law is baaed on t h e  near  complete acceptance of long-prformed 

pa t t e rn s  or  h a b i t s  of behaviour ;  enac ted  l a w ,  cons i s t i ng  of add i t i ons  o r  

changes of cu s tomry  l a w ,  is baaed on t h e  hab i t ua l  acceptance of e s t ab l i shed  

p o l i t i c a l  a u t h o r i t y  b. 1 2 6 9 ~ ) .  The importance of h a b i t u a l  ecceptknce 

exp l a in s  why l a w s  shou ld  not  be changed very often, even though mny l a u s  

may be t h e  r e s u l t  of m i s t ake  o r  ove r s igh t .  Uany changes imply nvlny mistakes.  

Constant change r e f l c c t a  badly  on p o l i t i c a l  a u t h o r i t y  and undermines the 

necessary c i v i c  t r u s t .  

The eecond d i a t i n c t i o r ~  which d r i a t o t l e  makes, which i s  someuhat s im i l a r  

t o  t h a t  between customsry and enac ted  l a w ,  is between v r i t t e n  and unwri t ten  

law.15 At f i r s t  g l ance ,  i t  might appear  t h a t  enacted l a w  is w r i t t e n  and 

customary l a w  is  unwr i t t en ,  a d  euch is  the  impression one g e t s  from the  
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fo l lowing passage i n  Barker's t r a n e l a t i o n  of the   politic^: 

T h i s  ahowa t h a t  t o  seek f o r  j u s t i c e  is t o  seek f o r  a  
n e u t r a l  a u t h o r i t y ;  and Inw is  a  w u t r a l  au tho r i ty .  
(We have been speaking h i t h e r t o  of n i t t e n  r u l e s  of Inw.) 
But laws r e s t i n g  on unwri t ten  custom a r e  even more 
sovere ign,  and concerned with i s s u e s  of s t i l l  more 
sovere ign Importance, than wr i t t en  lama. ..(my emphasis). 16 

But A r i s t o t l e  does not rake  a  clear-cut d i s t i n c t i o n  between wri t ten-enacted  

l a w  and unwritten-customary l a w .  The term 'unwri t ten  c u t o m '  doea not 

appear i n  t h e  p a s a g e  i n  queetion (~1.1287b4-7) .  He simply r e f e r s  t o  

h o i  ka t a  t a  e t h e  ( those  ( laws)  according t o  h a b i t  or cuatom).17 In f a c t ,  

any customary l a w s  were incorporated i n  w r i t t e n  codes and mqy n i t t e n  laws 
18 

hnd become customary by A r b t o t l e ' a  time (e.g. those  of so lon ) .  
19 

The t h i r d  distinction is between p r t i c u l a r  (idlos) and general  o r  

common ( ~ o ~ M B )  law. Ear ly  i n  t he  Rhetoric,  A r i s t o t l e  de f ines  t h e r e  i n  t h e  

fo l lov ing  p s e a g e :  

Let i n j u s t i c e ,  then be def ined a s  v o l u n t a r i l y  c a u s i w  
i n j u r y  contrary  t o  t he  l a w  r a  t n nomo ). low t h e  law 
i~ ~ t i c u l a r  w) or  Re?- BY p a r t i c u l a r ,  
I mean t h e  wr i t t en  l a w  (hon n gEgmmenon i n  accordance with 
which a  s t a t e  i s  administered; by genera l ,  the unwrit ten 
regulations (host a m a t )  which appear  t o  be un lve raa l ly  
recognised (Bhet 1368b 

This  p a a a g e  r a i s e s  a  number of problem. A r i s t o t l e  seems t o  i d e n t i f y  

p r t i c u l a r  l a w  with wr i t t en  l a w  and general  l a w  w i th  unwri t ten  l a w .  

Apparently, a l l  l a w s  which a r e  pecul iar  t o  one pOlie must be wr i t t en  and 

a l l  customs which a r e  not n i t t e n  i n t o  law a r e  not laws un le s s  they a r e  a l a o  

un ive rea l ly  recognised. I n  o ther  words, A r i s t o t l e  seems t o  have l e f t  out 

aaraphoi  nomoi which a r e  pecul iar  t o  one &. Bwever ,  t h i s  omission IE 

accounted f o r  l a t e r  in t h e  fo l lov ing  paseage: 

Bow t h e r e  a r e  two kinds  of laws, p a r t i c u l a r  and general .  
By p a r t i c u l a r  laws 1 mean those  e s t ab l i shed  by each 
people i n  reference  t o  t b m e l v e s  which again  a r e  
d iv ided i n t o  wr i t t en  earammwon) an3 u n v r i t t e n  

a  a  on); by generdklaws 1 mean those sed on 
m w o n  ka t a  &ye&) u. 1373b). 288 

Here A r i s t o t l e  accounts f o r  p r t i c u l a r  unvr i t t en  law. Why is  there  a  

d i f f e r e n c e  between the  two de f in i t i ons?  This  can p r t l y  be explained by 

h i s  use of rsto a t  t he  begipning of the e a r l i e r  p e a a g e ,  f o r  the  word is  

used t o  i nd ica t e  a  merely popular o r  provisionel de f in i t i on? '  The e a r l i e r  
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d e f i n i t i o n  was not =an t  t o  be complete - why i e  only a  m t t e r  f o r  

mpeculation. 

The view of l a w  which emerges from M a t o t l e ' e  d iscuse ions  of t h e  

v a r i e t i e s  of law is a broad one. It does not j u s t  inc lude  pos i t i ve  law, o r  

t h e  a c t 8  of  l e g i e l a t o r ,  bu t  t h e  customs, w r i t t e n  and unwri t ten ,  of a  

community. It i nc ludes  not  j u s t  Law p e c u l i a r  t o  a  p a r t i c u l a r  community, but 

a l s o  law which is  common t o  a11 communitiee, which would be ca l l ed  by some 

medieval  l e g a l i s t s  t h e  i u e  uentium. Theee not ione  of unwri t ten  l a w  and 

gentium have been c l o s e l y  aaeoc i a t ed  with n a t u r a l  l a w .  Did A r i e t o t l e  bold 

t o  a  conception of n a t u r a l  l a w ?  

Natural  Law 

To d a t e  t h e r e  has been no sy s t ema t i c  a t tempt  t o  determine A r i s t o t l e ' s  

poe i t ion  r ega rd ing  n a t u r a l  l a w .  However, the term ' a a tu r a l  law' has o f t en  

been used t o  deec r i be  h i s  views on j u s t i c e  and t h e  r u l e  of l a w .  Barker, 

while d i s c u s s i n g  equ i t y  ( e p i e i k e i a ) ,  mentions pa r en the t i c a l l y  t h a t  f o r  

A r i s t o t l e ' n a t u r a l  j u s t i c e  i t s e l f  has i t s  o r i g i n  i n  na tu r a l  law:" However, 

Barker docs  not  exp l a in  how n a t u r a l  j u s t i c e  can hhve its o r i g i n  i n  m t u r a l  

l t w .  Elsewhere, he e x p l z i n s  t h a t  law is n a t u r a l  because it is  moral. If I 

understand Barker c o r r e c t l y ,  he  is a rgu ing  t h a t  e i n c e  men f u l f i l l s  h i s  

na ture  by l i v i n g  v i r t u o u s l y ,  l a w  is n e t u r a l  because i t  embodies ard encourages 

t he  l i f e  of v i r t u e .  He goes  on t o  any t h a t ,  f o r  A r i s t o t l e ,  ' t b e  na tu r a l  

cha r ac t e r  of t h e  l a w  p rec ludes  any d i e t i n c t l o n  between what is l e g a l l y  j u s t ,  

a ~ d  what i s  n a t u r a l l y  jus t . lZ3  F r i e d r i c h  a l s o  a t t r i b u t e s  a  na tu r6 l  Law 

doc t r i ne  t o  A r i s t o t l e .  Natura l  laws a r e  p r i n c i p l e s  of j u s t i c e  which a r e  

derived from a  c o ~ s i d e r e t i o n  of human nhture.  A s  such,  n a t u r a l  l a *  i s  

d i s t i n c t  from p o s i t i v e  l a w  f i xed  i n  s t a t u t e s  and customsry l e w .  Be l a t e r  

a s soc i a t e s  n a t u r a l  law wi th  A r i s t o t l e ' s  conception of common 

Voc Leyden h a s  a  similar i n t e r p r e t a t i o n :  

What A r i s t o t l e  would seem t o  have i n  mind above all 
e l s e  here  was something l i k e  t h e  concept of an unv r i t t en  
n a t u r a l  law. He thought t h e r e  might be a  l a w  which 
a p p l i e s  t o  a l l  mer., i n  a l l  p laces ,  and a t  a l l  t imes  
though p e r b p s  not in  all p r t i c u l a r   circumstance^.^^ 

In a l l  of A r i s t o t l e ' s  a v a i l a b l e  wr i t i ngs ,  he r e f e r s  to n a t u r a l  Law only 

twice ,  i n  both c a s e s  i n  the  f i r s t  book of t h e  Rhetor ic .  Although quoted 

e e - l i e r ,  the  f l r s t  1s  wcrt!. repeatlr .8.  
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Row t h e r e  a r e  two kinds of l a v e ,  p a r t i c u h r  and genera l .  
By p a r t i c u l a r  laws I mean those  e s t a b l i s h e d  by each  
people  i n  r e f e r e n c e  t o  themaelves which a g a i n  a r e  
d i v i d e d  i n t o  w r i t t e n  (gearammenon) and u a w r i t t e n  
(amaphon);  by g e n e r a l  lawa I m a n  t h o s e  based on 
n a t u r e  (ton k a t a  u h v s i ~ )  ( l f l3b) .  

The e n t i r e  c l a u s e  koinon d e  b t a  ~ h v s i n  h a s  been t r a n s l e t e d  by R o b e r t s  a s  

' u n i v e r s a l  law is t h e  law of nature'.26 A s i m i l a r  c o n s t r u c t i o n  is m d e  by 

The Freese  t r e n s l a t i o n  c i t e d  e a r l i e r  u s e s  t h e  c o n s t r u c t i o n  ' b a s e d  

upon ~ t u r e ' ,  which I b e l i e v e  more c l o s e l y  a p p r o x i r e t s s  A r i s t o t l e ' s  meaning. 

The noun *sin ( n a t u r e )  19 i n  t h e  a c c u s a t i v e  c a s e  f o l l o w i ~  t h e  

p r e p o s i t i o n  &. The f o r c e  of t h e  a c c u s a t i v e  h f t e r  a  p r e p o s i t i o n  d e n o t e s  

t h e  p l a c e  ' tovard  which ' ,  ' over  which' ,  o r  'a long which' motion t a k e s  p lace .  

I n  this c a s e ,  t h e  p r e p o s i t i o n  kata p r o b ~ b l y  d e n o t e s  ' c o ~ f o r m i t y  w i t h ' ,  a s  

wi th  t h e  common Creak phase k a t a  ncmon ( e c c o r ~ i r i ~  t o  tt.e k w ) .  Under no 

circumstar .ces coulc i t  seLn that p h y s i s  is t h e  s o u r c e  of w. Immedirtely 

f o l l o n i n g  t h e  pessage irr q u e s t i o n  from the  R h e t o r i c ,  a r i s t o t l c  w r i t e s ,  

I n  lcrct ,  t h e r e  is a g e n e r a l  i d e a  of j u s t  ana urljust 
i n  hccordance with m t u r e  (physsi k e i n o ~  ciikaion ki 
a d i k c n ) ,  a s  a l l  men i n  c winner d i v i r r e ,  even i f  t h e r e  
is n e i t h e r  commur.icetion nor a g r e e m e ~ t  between them 
(i(het. 1777b). 

The r e f e r e n c e  t o  j u s t i c e  and i n j u s t i c e  p h v s e i  (by m t w e )  u s e s  t h e  

' i n s t r u m e r t s l - d a t i v e '  d e n o t i w  cause or  a s s o c i a t i o n .  The f o r c e  of t h i s  

constmc:lor:  p h y s e i  d i k s i o n  i a  t h r t  j u s t i c e  h a s  i t s  source  i n  na ture .  

J u s t i c e  e x i s t s  p r i o r  t o  any p o s i t i v e  humhn a c t ,  s u c t  e s  l e g i s l 6 t i o n  o r  

accepte-ce ,  i n  c o n t r e s t  t o  law. J u s t i c e  e x i s t s  by n a t u r e ,  law doc6 not. 

A r i s t o t l e  i s  s o y i r x  t h & t  law cen be a c c o r d i n ~  t o  n a t u r e  if i t  emlodies tte 

p r i n c i p l e s  of r a t u r n 1  j u s t i c e .  Natura l  j u s t i c e  is a  steridard f o r  law. 

Bowever, n a t u r a l  j u s t i c e  cannot  have t h e  f o r c e  of Law u n t i l  i t  i s  embodied 

i n  t h e  customs of a  c o r n u n i t y  o r  u n t i l  enacted.  

The o t h e r  p s s a g e  where A r i s t o t l s  connects  Law w i t h  nature a l s o  u a e s  

t h e  phrase k a t s  physin m. 1375a). h e  a g a i n ,  m t u r a l  j u s t i c e  i c  

r e f e r r e d  t o  a s  the  s t a n d a r d  f o r  l a w  according t o  n a t u r e .  Thus,  when Barker 

a s s e r t e d  t h o t  n a t u r a l  j u s t i c e  has  i ts  b a s i s  i n  n a t u r a l  l a w ,  he was r e v e r s i n g  

t h e  r e l a t i o n s k i p  e a  A r i e t o t l e  saw i t .  I n  A r i s t o t  l e ' a  view, law h c c o r d i ~ g  t o  

rlbture has a t s  b a s i s  i n  n a t u r a l  j u s t i c e .  

Soffie forms o: m t u r a l  law t h e o r y ,  no tab ly  t h ~ t  of S t .  Thorns Aquinas. 

mede use c f  6 number of A r i s t o t e l i a n  concepts .  Iiowever, Thorns had t o  edd 



f o  t h e s e  concepts  t h e  i d e a  that t h e r e  is a  p rov iden t  God vho w i l l  a l v a y a  

a c t  i n  accordance  w i t h  reaaon. Reaeon e n a b l e s  ua t o  know what is j u s t ;  

Cod's w i l l  makes j u s t i c e  One problem which a l l  n a t u r a l  law t h e o r i s t e  

have i s  how p i n c i p l e s  of  a c t i o n  d i s c o v e r e d  by r e a e o n  can  a l s o  have t h e  

b i n d i n g  f o r c e  of  law. There  i a  a q u a l i t a t i v e  d i f f e r e n c e  i n  a  n a t u r a l  

e t h i c a l  p r i n c i p l e  which has t h e  form, ' I f  I an t o  be happy, I muit do...' A 

m t u r a l  e t h i c a l  p r i n c i p l e  is a c o n d i t i o n a l  p r o p o s i t i o n  which d e s c r i b e s  t h e  

r e l a t i o n s h i p  between a  u n i v e r e a l l y  d e s i r e d  ( a l t h o u g h  o f t e n  misconceived) 

end, h a p p i n e s s ,  and t h e  means f o r  i ts  achievement.  Law is a c o n d i t i o n a l  

p r o p o s i t i o n ;  obed ience  is  expected.  Reason may be a  b e s i a  f o r  lay in^ down 

a law, but  t h i s  is t h e  concern of  t h e ' l e g i s h t o r .  Once a  Law is made by 

one vho is p r o p e r l y  i n  a u t h o r i t y ,  t h e  r e a a o n  f o r  t h e  l aw ceaaes  t o  be a 

c o n d i t i o n  f o r  obedience.  Reeardinl: m t u r a l  law, human r e a s o n  d i s c o v e r s  

m t u r a l  e t h i c a l  p r i n c i p l e s .  However, by r e a s o n  o f  loan's b e l i e f  i n  a 

r e t i o n z l  Cod, he can  i n f e r  that t h e s e  p r i n c i p l e s  have t h e  b ind ing  f o r c e  of 

L4W. The n a t u r a l  law is d i scovered  a s  a  c o n d i t i o n e l  p r o p o s i t i o n  b u t  i s  

i n f e r r e d  t o  hsve t h e  n a t u r e  o f  law. T h i s  i n f e r e n c e  can e a s i l y  be made by 

S t .  Thomas because of h i s  concept ion  of Cod, but such an i n f e r e n c e  is 

i m p o s s i b l e  f o r  A r i s t o t l e  because he d i d  not b e l i e v e  i n  a  provident  Deity.  

E a r l i e r ,  I s t e t e d  t h a t  A r i s t o t l e ' s  concept ion  of nomos inz luded  t h e  

i d e a  ttat f o r  something t o  be law i t  had t o  be e i t h e r  enac ted  snd accep ted  

o r  j u s t  a c c e p t e d ,  a s  wi th  custom. A r i s t o t l e ' s  l e g a l  i d e a s  have t h e i r  m o t s  

i n  t h e  Athen ian  l e g a l  t r a d i t i o n ,  whereas ,  Aquinas' have t h e i r  r o o t s  i n  t h e  

Rown and Cenon Lak- t r i d i t i o r . .  Bowever, d e s p i t e  t h e  d i f f e r e n c e s  i n  t h e s e  

t v o  t r a d i t i o n s ,  botk A r i s t o t l e  and S t .  Thomas could a g r e e  t h h t  f o r  

soxetr . ing t o  be l r i w  some kind of agen t  ( o r  a g e n t s )  i s  ( a r e )  r e q u i r e d .  For 

A r i s t o t l e ,  men wss t h e  on ly  agen t  c e p a b l e  of d i n g  l s u .  Barker is c o r r e c t  

wb.en he a r g d e s  t b 2 t  f o r  A r i s t o t l e  law is natural because  i t  is necessary  

f o r  h w n  f u l f i l l m e n t .  Hovever, n a t u r a l  l a w  is  a n  e ~ i s t i n ~  system of lnvs  

whlch e x i s t  by n a t u r e .  ana g iven  A r i s t o t l e ' s  concept ion  of l a w  no such 

yystarr  c m  e x l s t  by n a t u r e .  For  S t .  Tholrrs, a  system of n a t u r a l  l a v s  is 

p o s s i b l e  becaus- o f  h i s  conception of an &gent  s u p e r i o r  t o  man who i s  a l s o  

t h e  Author of ~ t u r e .  

D e s p i t e  t h e  f a c t  t i ~ a t  A r i s t o t l e ' s  l e g 2 1  idebs  do not  al low one t o  

p l a c e  him i n  t h e  n s t u r a l  law t r a d i t i o n ,  i t  would n o t  be proper t o  c a l l  him 

6 p o s i t i v i s t  e i t h e r  because of h i s  i n s i s t e n c e  upon t h e  moral f u n c t l o n  of 

b w .  Laws my not e x i s t  by r m t u r e ,  but t h e  p r i n c i p l e s  gu id ing  t h e  

legislative p r o c e s s  do. The moral f u n c t i o n  o r  end of law, m d  t t ~ r  mems 
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r e q u i r e d  t o  f u l f i l l  t h a t  f u n c t i o n ,  p-eclude c h a r a c t e r i s i n g  him a s  a legal 

p o s i t i v i s t  . 
The Means and End of Law 

The f u n c t i o n  o r  purpose of  law is t h e  good of the  msmbers of the  golia. 

Beceuae t h e  members of t h e  polis a r e  men t h e  good w i t h  which A r i s t o t l e  ie 

concerned is t h e  good of man, happiness (eudaimonia). 

Now a l l  t h e  var ioua  pronounceuents of t h e  l a w  aim 
e i t h e r  a t  t h e  mmmon i n t e r e s t  o f  a l l  ( t o i  ko ine  
e e r o n t o s  s i n ) ,  o r  a t  t h e  i n t e r e s t  of a  r u 1 '  
c E 2  d e t e r m i E d  e i t h e r  by e x c e l l e n c e  (&at1 a r e t g  
o r  i n  some o t h e r  s i m i l a r  r a y ;  s o  t h a t  i n  one of i ts 
s e n s e s  t h e  term j u s t  i e  appl ied  t o  anyth ing  t h a t  
produces and p r e s e r v e s  t h e  happiness o r  t h e  
component p a r t s  of happiness ,  of t h e  p o l i t i c a l  
community (N.E. 1129b14-19). z 

However, t h e  f u n c t i o n  of  l a w  csnnot  be f u l f i l l e d  i f  it is merely a  mutual 

covenent  among c i t i z e n s  t o  h e l p  provide f o r  each o t h e r s '  needs and d e s i r e s  

(x. 1 2 ~ 0 b 5 ) .  Bappiness is t h e  r e s u l t  o f  a lFfe i n  a c c o r d m c e  with v i r t u e  

and t h o s e  laws a r e  j u s t  which i n c u l c a t e  and encourage v i r t u e  i n  t h e  polia. 

Yet mere ly  knowing which a c t s  a r e  v i r t u o u s  is not enough, s o  t h e  law must 

l o  more t h a n  merely po in t  ou t  which a c t s  a r e  v i r t u o u s  m. 1129b20-25; 

Pol .  l130b23-25). - 
The i d e a  t h a t  l a w  should encourage v i r t u e  poses e problem because of 

A r i s t o t l e ' s  concept ion  of v i r t u e .  The v i r t u o u s  man i a  not merely one who 

performs v i r t u o u s  a c t s .  R a t h e r ,  he  i s  one who a c t s  r i g h t l y  from a n  i n n e r  

d i s p o s i t i o n .  Bow c s n  law, which can only  r e g u l a t e  e x t e r n s 1  a c t s ,  encourage 

a  c i s p o s i t i o n  which is an i n t e r l u l l  s t a t e ?  The key term is 'encourage ' .  

The law cennot  make people v i r t u o u s ,  but  it can make it e a s i e r  t o  be 

v i r t u o u s  by two means a t  i ts  d i s p o s a l ,  compulsion and educa t ion .  T h r o w  

e d u c a t i o n ,  t h e  young should be t a u g h t  from t h e  beginning  t h a t  t l v e  happiness  

can  be found only  by be ing  v i r t u o u s  (g. 1 1  ~ b 1 2 ) .  Early sncouragemerrt and 

e x h o r t a t i o n  can be w e d  t o  deve lop  i n  each i n d i v i d u a l  good h a b i t s .  L a t e r ,  

t h e  r e e s o n s  fo: t h e  v i r t u e s  can be taught  and t h e  proper i n n e r  d i s p o s i t i o n  

cen be a c q u i r e d  through r a t i o n a l  c o n v i c t i o n  (g. 1 180a29-11~0b30). The 

r o l e  of  compulsion is  more s u b t l e .  A man who a c t s  r i g h t l y  from a  f e a r  of 

punishment is not  v i r t u o u s  and ,  t h e r e f o r e ,  not  t r u l y  happy. Men who a c t  

r i g h t l y  on ly  from f e a r  of  punishment w i l l  undoubtedly alwaya e x i s t  

r e g a r d l e s s  of t h e i r  educa t ion  and i n  such c a s e s  compllsion only  f o r c e s  

them t o  behave i n  an o r d e r l y  m n n e r  t o  preserve a  minimm of peace and 

o r c e r .  A r i s t o t l e  b e l i e v e s  t h a t  such  men w i l l  u s u a l l y  be i n  the majori ty.  



A c c o r d i w l y  we a h a l l  need laws t o  r e g u l a t e  the  
d i s c i p l i n e  of a d u l t e  as wel l ,  aad in f a c t  the 
whole l i f e  of t h e  people g e n s r a l l y ;  f o r  t he  
many a r e  more amenable t o  compulsion and 
punishment t h a n  t o  reaaon ( l o  o )  and t o  moral 
i deao  (a) (NJ. 1180al-5Jf 

However, compulsion, i n w f a r  a s  i t e  f u n c t i o n  is but t o  f o r ce  obedience,  

r e p r e s e n t s  law u n f g d ,  because compulsion is not e i np ly  f o r  unv i r t uous  

men. Hore impor t an t l y ,  compulsion can a l s o  be w e d  a s  an  ins t rument  of 

educa t i on  t o  produce v i r t u o u s  rmn. 

Ye must t h e r e f o r e  by sow, means eecure t h a t  t h e  
c h a r a c t e r  s h a l l  have a t  the  ou t ee t  a  m t u r a l  
a f f i n i t y  f o r  v i r t u e ,  lov ing  what i s  noble and h a t i n g  
what i s  base. And i t  is d i f f i c u l t  t o  ob t a in  a  r i g h t  
educa t i on  i n  v i r t u e  from youth up  without being 
brought u p  d e r  r i g h t  l a w s ;  fo r  t o  l i v e  temperately 
and h a r d i l y  is not p l ea san t  t o  most men, eepec i a l l y  
when young; hence t h e  n u r t u r e  and e x e r c i s e  of the  
young should  be r egu l a t ed  by law. s i n c e  temperance 
and ha rd ine s s  w i l l  not be p i n f u l  when they have 
become h a b i t u a l  (u. 1179b30-1180al). 

Compulsion i s  a necessary  instrument of educa t ion .  Children a r e  compelled 

t o  a c t  r i g h t l y  so  t h a t  t k o u g h  r e p e t i t i o n  they became accustomed t o  r i g h t  

a c t i o n  when t hey  Imture.  Eventua l ly ,  t h e  good a c t i o m  become h a b i t u a l  and 

a  permanent p a r t  of t h e i r  a d u l t  c b r a c t e r .  

Law, t hen ,  f u l f i l l s  i ts na ture  by performing s h ierarchy  of f unc t i cn s .  

The end of p o l i t i c a l  a s s o c i e t i o n  i s  f a r  i t e  c i t i z e n s  t o  l i v e  we l l ,  t h a t  is,  

t o  f u l f i l l  t h e i r  ne tu r ea  and achieve  happiness by l i v i n g  v i r t uous ly .  S ince  

t he  l i f e  of v i r t u e  r e q u i r e s  t he  proper disposition l a w  oannot provide 

happiness ,  but i t  can make happiness  poss ib le  by encouraging v i r t u e .  Such 

encollragernent means usint- educa t ion  t o  shad what the  v i r t u e s  a r e ,  h w  they 

a r e  t o  be performed, and, i f  pos s ib l e ,  why they are v i r t u e s .  To accomplish 

i t s  purpose,  educa t i on  m u s t  use compulsion t o  f o r c e  people t o  p r e c t i s e  the  

v l r t u e s  i n  the  hope t h a t  t bose  forced  t o  a c t  v i r t u o u s l y  h e n  young w l l l  

a cqu i r e  t h e  v i r t u e s  a s  b b b ~ t a  a s  they  u~tu1-8. However, A r i e t o t l e  is 

pragmatic enough t o  r e a l i s e  t h a t  a t  bes t  the lau w i l l  only be p r t i a l l y  

s u c c e s s f ~ l .  For t h e  most p a r t ,  t h e  leu  m s t  use fo r ce  t o  maintain s t a b i l i t y ,  

which is a nece s sa ry  but not s u f f i c i e n t  condi t ion  f o r  bappirpss. Lance t he  

l e a s t  noble of t h e  l aw ' s  f unc t i ons  is i t s  most ~ e s e i n g  concern. 

The major point which emerges from t h i s  d iscuss ion  of t h e  func t i ons  
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of  t h e  l a v  i s  t h a t  a l t hough  A r i e t o t l e  ie not a  n a t u r a l  law t h e o r i e t ,  h i s  

l e g a l  i d e a s  have i n  common with n a t u r a l  l a v  doc t r i ne  .m a n w i e  on t he  

moral f u n c t i o n  of  law. What c o n s t i t u t e s  t h e  l i f e  of v i r t u e  i e  not a  c r e a t i o n  

of  p o s i t i v e  Law but a p o t e n t i a l i t y  i nhe ren t  i n  t he  very  na tu r e  of nran. 

A r i a t o t l e  a l l ows  t h a t  a  f u n c t i o n  of law is to encourage t he  f u l f i l b n t  of 

t h i s  p o t e n t i a l i t y ;  but he never impl ies  t he  d o c t r i n e  a t  t he  h e a r t  of t h e  

n a t u r a l  lew t r a d i t i o n  - namely t h a t  I f  a  precept  does not have all t h e  

c h a r a c t e r i s t i c s  necessary  f o r  much a moral f u n c t i o n  then t he  p e c e p t  in not 

r e a l l y  law. 

Other C h a r a c t e r i e t i c s  of Law 

The & of  a  p&.s, i n  t h e  most genera l  sense.  inc luded  every aspec t  

of  i t s  t o t a l  eystem o r  order.  'Law is a  form of o rde r  (taris t i e ) ,  d good 

law (eunqmie) must n e c e s s a r i l y  mean good order ( ou t ax i an ) '  (PoS. 1326a30). 

'Good l a w ' ,  I would assume, menns law which f u l f i l l s  its func t i on .  If so ,  

the11 an  Imp l i ca t i on  of t h i s  s t a t emen t  i s  t ha t  A r i s t o t l e ,  i n  c o n t r a s t  t o  

kqu ina s ,  would not dep r ive  a precept  or  c u s t o ~  of t he  d e s i w t i o n  nomos if 

i t  does not f u l f i l l  I ts proper func t ion .  J u s t  a s  a  bed w n  i~ s t i l l  r: mar., 

s o  a l s o  is a  bad law s t i l l  a law. Thus w, a t  the v e r j  l e a s t ,  aems all 

t h e  s t a t u t e s  an: cus tons  which a c t m l l ~  make up the  way of l i f e  of the  

c i t i z e n a  of a a. 

Such a t a t u t e s  and n s t o m s  a r e  genera l  s ta tements  and pnic t ices .  

The g e n e r a l  r u l c s  of j u s t i c e  and law a r e  r e l a t e d  t o  t h e  
a c t i o n a  con fo ra ing  with them a s  un ive r s a l s  ( h t h o l o u )  
t o  p a r t i c u L r s  ( hekas t a ) ,  f o r  the a c t i o n s  done a r e  m n s ,  
while each r u l e  o r  l ev  is  one,  being univeranl...Law is 
always gene ra l  (ho men nomos ka tholou  ms)... (u. 1135a6- 
37b14). 

Thus t h e  Lew c o n s i s t s  of genera l  p r i n c i p l e s  and i n s o f a r  a s  it is a r t i o l l s t e d  

it c o c s i s t s  of g e n e r a l  e ta tements .  Ronovmcements c h i m i n g  t o  be laws which 

d e a l  d i r e c t l y  with p r t i c u h r  a c t s  a r e  not nomoi but p e & i e n a t a ,  decrees .  

Gene ra l i t y  is a n  e s s e n t i d l  c h a r a c t e r i s t i c  of aqy law. 

A r i s t o t l e  a l a o  drhws a  connection between nomos and p r a c t i c a l  wisdom 

( p h r o n e s i ~ )  (u. 1180a22),  which r a i e e s  the ques t ion  of whether r u l e s  must 

be based on p - a c t i c h l  r e a son  t o  be a laws? I n  some p s e a g e s  d r i s t o t l e  

comes c loae  t o  s a y i w  t h a t  a  law by d e f i n i t i o n  is based on reason.  
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He t h e r e f o r e  t h a t  recommends t he t  t h e  law a h a l l  govern 
seems t o  recommend t h a t  Cod rind reaaon alone s h a l l  
govern,  bu t  he  t h a t  would have men govern adds a  v i l d  
animal a l s o ;  f o r  a p p e t i t e  is l i k e  a  v i l d  an imal ,  and 
a l s o  p a s i o n  war s t h e  m 3 e  even of the  b e s t  men 
(me 12Wa29-34 P. 

Now A r i s t o t l e  d isagreed  with some l a w s  of h i s  ovn time. Yolild he say t h a t  

euch laws were r e a s o ~ b l e  even though wrong? Or would he deny the  term 

'law' t o  them? I n  f a c t ,  A r i s t o t l e  does leave  room f o r  t he  p o s s i b i l i t y  of 

badly conceived laws. He s p e c i f i c a l l y  d i s cus se s  improperly mede laws and 

he sugges t s  t h a t  they should not be sovereign (Pol. 1282b1 and 1286822). 

However, he never  sugges t s  t h a t  t h e s e  a r e  not r e a l l y  lawa o r  t h a t  they ahould 

not be obeyed. 

The r e m i n i n g  c h a r a c t e r i s t i c  of law is t h a t  it is 'aovereign'  (km-ios). 

Hence i t  is c l e ~ r  t h a t  when men seek f o r  what is j u s t  they 
eeak  f o r  what ia Impa r t i a l  ( t o  m a o n ) ;  f o r  the law is t h a t  
which i s  i m p a r t i a l .  Again, c u s t o m  laws ho i  h t a  t a  
w) a r e  more sovereign ( k v r i o t e r ; T  and d i a l  w i th  a;e 
aovere ign  m a t t e r s  ( p r i  y r r r o n  than m i t t e n  laws 
( t o n  k s t a  n m t a  nomoc Pol. 1287b4-8). 

P e r b p s  ' a u t h o r i t h t  i ve '  would be a  b e t t e r  t r a n s l a t i o n  of ! g r i o s  t han  

' s ove re ign ' .  The poin t  is t h a t  law c r e a t e s  ob l i ga t i on .  How fundamemtal t he  

o b l i g a t i o n  depends upor: how fundamental the law. Hence the  nost  fundament61 

laws ,  cuatoms, c r e a t e  t he  h ighes t  ob l i ga t i ons .  

According t o  b r i e t o t l e ,  l au s  m y  come i n t o  ex i s t ence  e i t h e r  by 

e u c t m e n t  of a l e g i s l b t o r  or  by a  longstanding repea ted  prac t ice .  I n  e i t h e r  

case  law r e q u i r e s  acc5F:ance. Even enacted l a w  needs t h e  f o r c e  of custom 

t o  be e f f e c t i v e .  

Law and j u s t i c e  are not  i d e n t i c t l .  The purpase of law is the good of 

t he  p o l i t i c s 1  a s s o c i a t i o n .  I n s o f a r  a s  a l a v  f u l f i l l s  t h i s  f unc t i on  i t  i s  

j u s t .  However, i t  ie p o s s i b l e  f o r  something t o  be a  l av  even though i t  may 

f a l l  8hol.t of the  r e q u i r e u e n t s  of reeson  or j u s t i c e .  

The 'gap1 between t he  j u s t  hnd t he  l ega l  is  f i l l e d  by the  i n t roduc t i on  

of educe t ion  t o  h a b i t u a t e  people t o  v i r t u e .  The f a c t  t h a t  a law is ju s t  
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c a n n o t  e m r e  i t a  a c c e p t a n c e ,  and accep tance  i a  an e a s e n t l a l  c h a r a c t e r i s t i c  

of  l a w .  The n o t i o n  of a c c e p t a n c e  wae t o o  c l o e e l y  i n t e g r a t e d  i n t o  t h e  very  

concept  of l a w  f o r  A r i e t o t l e  t o  ignore .  The j u s t  cou ld  not become l a w  

u n l e a s  t h e r e  was f i r a t  a  people  h a b i t u a t e d  t o  a c c e p t  jut Imw. Only a  people 

p r o p e r l y  educa ted  would a c c e p t  a  law because i t  is jue t .  

A r i s t o t l e  h e l d  t o  a  concept ion  of  m t u r a l  j u s t i c e  but  no t  t o  a  

c o n c e p t i o n  of  n e t u r a l  law. His  views on n a t u r e  and law do not a l l o w  f o r  t h e  

p o s s i b i l i t y  of m t u r a l  JAW. He br idged  t h e  famous g a p  between n e t u r e  and  

c o x v e n t i o n  by s h o r i n g  hou law could be i n  accordance w i t h  na ture .  

A r i e t o t l e l s  l e g h l  i d e a s  f i t  i n t o  n e i t h e r  t h e  n a t u r a l  l a w  nor  t h e  

p o s i t i v i s t  t r a d i t i o n ,  but  have c e r t a i n  f e a t u r e a  i n  mmmon w i t h  both. 

A r i s t o t l e  and n a t u r a l  law t h e o r i s t 8  a g r e e  on t h e  moral  f u n c t i o n  of  l a w  which 

h s s  i t s  b a s i a  i n  t h e  n a t u r e  of man. On t h e  o t h e r  hand,  A r i s t o t l e  would 

a g r e e  w i t h  t h e  l e g a l  p o e i t i v i a t s  t h n t  t h e r e  can be no l a w  except  what men 

mako f o r  themse lves .  Where low e x i s t s ,  i t  is t h e  u l t i m t e  a u t h o r i t y .  
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