To: students in my torts section

Re:  exam – some suggested topics

As I’ve said before, this is not a “sample answer” but rather an explanation of some of the things you could have discussed in your exam, had you unlimited time and the ability to know the mind of the exam writer.  Both these fact patterns were taken from actual cases (although with a little embellishment).  No one got all of this, but all of you got some of it.  

Q. 1:  There were two main potential suits here:  against the school district (or the teacher, for which the school district would be vicariously liable, so it comes to the same thing) or against the three freshman students (HIJ).

Aaron (A) v. Bishop High (B):  The key issue to grapple with here was whether or not the school district’s duty to prevent harm to A as a student extended to activities carried out outside school hours and off the premises.  One could conceive of this duty as one to control others (i.e. the freshmen) or to prevent harm to A.  There is no doubt that had he been injured while on campus and during school time, there would have been a duty.  The problem is extending that duty to cover an injury that occurred on a weekend at A’s house.  A number of theories might help, but it’s important to understand it’s not an easy case.

One might use the Rowland factors to argue about duty.  Some type of harm is foreseeable, as it had happened before and the school had warned about it, although it’s not clear that the foreseeability extends to paintballs, not waterguns.  The very fact that the school tried to limit its liability through the release form shows they knew some harm was foreseeable.  Causal connection requires you to decide what exactly the breach of duty was – building off-campus, inadequate supervision, or what – and then tying the harm to that breach.  Moral blameworthiness might cut both ways – homecoming is probably a wholesome morale-booster over all, but also not a necessary part of education when weighed against the potential risks.  It would be difficult for the school to limit the ambit of its duty once off the premises, and a court would worry about excessive liability on a public school district.  On the other hand, the school did set up the situation, created the risk of harm, and then tried to limit its responsibility because it knew problems were likely.  The fact that the school gave out prizes and imposed discipline for float-building related pranks, as well as assigning a teacher to supervise would argue in favor of  finding a duty.  Not clear whether the school’s insurance covers.

One might also argue that assigning a homeroom teacher to supervise was akin to a voluntary assumption of duty, but it’s unclear whether that supervision extended beyond the choice of theme and/or design to responsibility for safety.  One could try to analogize to Tarasoff, saying that the fact that the school knew that pranks were common and had a relationship with both plaintiff and defendants is enough to give rise to a duty to control HIJ’s acts.  However, the problem were is both that it’s not clear the victim was identifiable (why A rather than any other float-maker, maybe more likely because he’s an avid float-builder?) and that the rationale of Tarasoff was based on knowledge of an actual threat, not just that some harm was foreseeable.  One could argue creation of risk.  Or, argue that the teacher owed a duty because of a student-teacher relationship – but this runs you back into the problem of determining whether that relationship extends past school hours and the school premises, such that a duty should be imposed on the teacher.

Once you have determined whether there’s a duty, there’s still the problem of breach.  Most of you found either that the teacher breached by not showing up on the weekend when she was responsible for construction, or that the school breached by allowing construction to proceed off-campus.  Both are problematic.  In terms of B<PL, perhaps the burden on the teacher coming in on weekends (even if she lived far away) was not excessive given that the risk of some harm (to the float if not people) was known.  But if that’s the breach, causation becomes very difficult.  A must show that if the teacher had been there, the boys would not have shot at the float, which is unlikely as the facts say they ran up screaming and shooting, which implies they didn’t take the time to figure out who was around.  Perhaps the knowledge that an adult capable of imposing sanctions was always present would have been a sufficient deterrent.

The causation problem can be avoided by framing the breach in terms of an inappropriate place – the floats should have been built on campus.  But then B<PL becomes more difficult, given the lack of space and interference with other campus activities that building on campus would have entailed.  You don’t have enough info to know what other schools do (custom) and certainly no inkling of a statute covering this situation.

There are two proximate cause issues.  First, assuming B breach and actual cause, extent of harm is unexpected.  Even if one can get from water balloons to paint guns, the subsequent side-effects of the medication are completely unforeseeable.  As most of you noticed, this doesn’t matter:  you take your plaintiff as you find him, and add-on harms don’t break the chain.  Here, there was no gross negligence on the part of the doctor you could point to, and you had no info on the drug company besides knowing there was no reason for them to know about side-effects.

Second, do the intervening tortuous acts of the freshmen supercede?  B can argue the type of harm is unexpected, as all they had notice of was attacks against property, not people, and use of water balloons, eggs and other things unlikely to cause serious injury, much less glaucoma.  But throwing things where people are likely to be in the vicinity might well be expected to result in someone being harmed, and even if the exact manner of harm isn’t foreseeable, the general scenario falls within the scope of the risk that made B’s conduct negligent.  Or not?

Finally, does the written release signed by the kids and parents let B argue that A expressly assumed the risk?  First, it’s not clear it applies to paintballs at all – are they included within “other dangerous or annoying pranks?”  Second, even if it covers this behavior, is it void on public policy grounds?  The discussion here should reference the factors in Tunkl and/or SKI re regulated industry, open to the public, potential for undermining other areas of law, inequality of bargaining power, adhesion, etc.   

Even if express assumption of risk doesn’t work, does implied?  A was, after all, a homecoming fanatic, and presumably knew the history of raids as well as anyone.  Applicability turns on whether the unwritten “rules” included the possibility of getting shot vs. shot with paint.  Was this within the “rules of the game”?

A v. HIJ:  Here duty is easy.  Everyone has a duty to act reasonably in his/her own actions to avoid harm to others.  Breach issues revolve around the boys’ status as minors.  They should act as RPPs of the same age, intelligence and experience, but what does that mean for 14-15 year olds in this case?  One might argue they had no reason to know of the potential dangers of paintballs since they had played before without incident, or because teenage boys are clueless, or whatever, but it’s hard to sustain that a boy that age would not know that shooting at someone who has no protective gear might be a problem.  Adult activity is another option, although it probably doesn’t work since both “raiding” and paintballing are typically juvenile activities.  

You needed to recognize that there is a causation problem here:  we don’t know which of the boys shot A. in the eye.  Two solutions are possible:  because we have a small number of defendants, all before the court, and all negligent, alternative liability under Summers v. Tice would work.  Or argue concerted action, like the drag-race cases:  they’re all egging each other on (no pun intended) and participating in a single negligent act.

The extent of harm issue is the same as above.

One could also bring a claim for assault and battery.  Did the boys have the requisite intent?  Well, they intended to shoot, and they don’t have to intend to injure.  They intended to shoot at the float, true, but that would constitute a tort in its own right (trespass to chattel CHECK)  and the intent would transfer if they hit a person rather than the float.  It’s not enough that they should have known they could hit A. – that’s the negligence case.  Re assault, the screaming and running would seem to indicate an intent to cause apprehension of imminent harm, although again it’s not clear it’s to people rather than property. Notice here HIJ’s ages don’t matter.

Some of you wanted to hold the parents liable.  Parents are generally not liable for the torts of their children, absent some indication they are aware of the children’s propensity to engage in the behavior that caused the harm.  One might try to argue the release form from the school put them on notice, but nothing would indicate that their children were particularly likely to engage in pranks, the guns were stolen without their knowledge, and there’s nothing else there to tie them to the harm.  

Q. 2:  there were two main claims here as well:  against the hotel and the manufacturer for Mrs. W.’s injuries and Mr. W’s emotional distress.  I didn’t expect you to know what Maine law says about any of this, but to use the general rules.

Mrs. W. v. hotel:  Duty here is pretty easy.  The Whites are paying guests, and are owed a duty as invitees as well as guests.  In some jurisdictions, the innkeeper-guest relationship gives rise to a duty to use “utmost care.”  Applying Rowland gets you to the same place.

There are a number of potential theories of breach.  First, the door manufacturer  specifically directed hotel personnel to inspect the doors regularly, and even gave them a Daily check-off sheet with which to do it.  Nonetheless, at least since the door was repaired it does not seem to have been inspected (employees gave it no more thought).  This might well have led to the sensors being out of alignment, which might be what malfunctioned.

Second, the doors were only to have been repaired by a licensed technician – and Dave was not one.  The hotel might argue they did everything reasonably possible to find such a technician, and only turned to Dave once Stanley could not help them find one, and that Dave’s repair seemed to have worked fine for quite some time.  He seemed to have a fine reputation in town.  On the other hand, maybe the use of the rebuilt sensor caused the problem.

Third, one might argue the doors should have been upgraded to the newer design once it became available – like the plaintiff’s argument in Trimarco v. Klein.  You don’t have much to go on, but the hotel would argue there was no custom in the industry of changing door design, as most U.S. customers still used the original Stanley 3-sensor unit.  However, Ws could argue retirement hotels were different, and perhaps given the need to leave doors open longer when many patrons are likely to have mobility problems should have led the hotel to change even if most hotels didn’t.  Perhaps adjusting the 1.5 second “margin of error” would have made a difference.

All this speculation should alert you to the easiest way to show breach:  res ipsa.  It’s not clear exactly what was out of order that made the door close prematurely, but it is clear that something wasn’t working right.  Automatic doors don’t generally close on people without someone being somehow negligent.  The control issue is a little problematic:  the hotel could argue they don’t have exclusive control because Dave’s fixed the sensor, and because lots of people could potentially have had access to the doors.  On the other hand, Ws could cite Service Merchandise to reply that even though other people fixed parts of the doors, keeping them in good repair was a non-delegable duty of the hotel, as was restricting access to them to authorized personnel.  It would be hard to argue Mrs. W. was contributorily negligent – she can’t help walking slowly.

Using res ipsa also allows you to avoid explaining exactly how the hotel’s breach is causally related to the accident.  Re proximate cause, I suppose the hotel could argue the type/extent of harm was unexpected, perhaps one would only expect bruises, but in a retirement hotel this is more difficult, as falls often cause serious harm to the elderly.  They could argue that Dave’s negligent repair of the sensor was a superceding cause, but it is unlikely as it’s not clear it even was negligent, much less enough to break the causal chain.  

Some of you wanted the W’s to sue Dave.  The problem here is establishing a duty running from Dave to the W’s – he’s got a contract with the hotel, but not with them, the number of potential plaintiffs beyond the hotel is unlimited, and he’s really not part of a chain of distribution of a product (analogize to a component manufacturer, maybe) such that he’s liable.  It’s also not clear that he breached, as the sensor worked fine after he installed it.

W. v. S.:  The other major cause of action is against Stanley for product liability.  S is a manufacturer of the product, and when it the doors were originally installed they reached the consumer without alteration.  The question then becomes whether they had a defect (in some states, that made them unreasonably dangerous).   

Mrs. W. could try to use a consumer expectations theory.  Most consumers have encountered automatic doors, and formed an expectation that they will stay open until you get through them.  One could argue it doesn’t take an expert to understand this.  On the other hand, the actual sensor mechanism is fairly complicated, and the court might not be willing to allow the case to proceed without experts.  The alternative would be a risk-utility test.  While you don’t have cost information, or information on how many similar incidents, you do know that a newer design has been introduced and widely adopted in Europe but not the U.S.  Does this mean the old design was defective?  Not necessarily, you don’t know if the new design was adopted because it was safer.  It’s not clear that the consumer can do anything to protect herself from the risk. 

Stanley will argue that the doors were state of the art when installed, and that the knowledge used in the newer design was unavailable at the time, and so the product cannot be considered defective.  There might be an issue about whether even if so, they should have recalled the product once the new model was available, but that would probably require a strong showing that the older design was unsafe.

Stanley will raise lots of arguments about the intervening acts of others.  First, they will say the technician’s replacement of the sensor with a rebuilt one was an unforeseeable modification, which means they are not liable for any harm after that time.  The Ws might argue that it was, in any case, a foreseeable modification, especially since Stanley knew they had no licensed technicians in the area and did not propose alternative means of dealing with the sensor replacement problem.  It would then depend on whether Maine follows the rule that foreseeable modifications do not defeat the cause of action (everyone agrees unforeseeable ones do).  Second, they will argue that the motel’s negligence in not checking the doors regularly supercedes.  They tried to prevent harm through adequate training and maintenance, they will argue, and the fact that the motel disregarded instructions should, like the fireman’s acts in McGlaughlin, break the causal chain.  The Ws might argue that the warning to the motel was inadequate, in that there was no mention of consequences of non-inspection, etc.  They might also argue the doors themselves needed a warning, although it’s hard to think of what such a warning could say (“careful, doors close quickly?”).

Mr. White could bring a cause of action for his emotional distress.  This might be either a “direct” or “indirect” claim.  As a direct victim, he might argue he was in the zone of danger, as the doors could have closed on him just as easily.  On the other hand, he was walking on the left, and it was the right door that was faulty.  Does he have physical manifestations of the distress?  Yes, failure to eat, etc. will do it, although the three-day lag might raise some problems as to causation – perhaps he was in shock..

He could also argue he was a bystander to his wife’s injury.  He’s clearly both a close relative and a percipient witness, but there may be some problem as to whether his wife’s injury (she received excellent care, after all) was severe enough to qualify.

Q. 3:  This question is very hard to summarize:  proposals ranged from taking tobacco cases or toxic tort cases out of the system, to special rules for hate crimes, to a series of reforms related to damages and collateral sources.  I looked at whether you answered the question I asked, how you justified your choices, whether you knew what has already been done and what are some of the problems with it, whether you applied a reasonable set of criteria to your proposals, and the like.  A surprising number of you liked the New Zealand system, although most were skeptical about its possibilities for success in the U.S.     

