C. v  SAE
Duty:  dram shop act “furnished alcohol”? does she fit into exceptions?

Landowner?



Activity or defect? Probably activity


Crim activity but who’s the criminal?
C v. Alpha Phi:  duty based on special rel?  “guardian angel”

Voluntary assumption?
c. v. Euphoric State – vol assumption?
Duty to control?

See full discussion of problem

Causation cont’d

Use of inferences – if breach creates specific risk that then materializes will assume that’s what created the harm.
Legal vs. philosophical causation – legal = More Likely Than Not (MLTN) not scientific or absolute causation
General causation – can substance cause harm?

Specific causation – does D’s neg action cause harm?

In toxic tort/drug cases will have to show both, in most other cases we assume general causation.

Causation issues with more than 1 D

1. Apportionment:  can the P’s damages be divided up so that each party only pays for the part of the harm they caused?  Ex. Of broken arm vs. broken leg.  In most personal injury cases will not be able to apportion so all Ds will be liable because substantial factor in harm.

2. Who pays damages?  J& s liability means P can get 100% of damages from any one D and that D must get indemnified (reimbursed) by other Ds.  S liability means that each D only pays P their allocated % of fault.  Can be combined by Ds, types of harm (economic vs. non-econ), types of case (ie med mal)
Ex. Of J&S:  100K in damages, 2 Ds = P can get 100K from either one, they seek indemnity from the other so if D1=60% at fault, D2 =40%, P gets 100% of damages from D1, D1 then sues D2 for 40K.
S liabililty:  everybody pays their own share ONLY: 100K in damages, D1= 60% at fault, D2= 40% at fault d1 PAYS 60K, D2 pays 40K
J&S liability:  100K in damages, D1=40% at fault, D2_40% at fault, P = 20% at fault

J&S liability 100K damages, d1=30% at fault, d2 60% at fault, d3=10% at fault.  Now d2 is insolvent.  IF J&S, P can get 100% from D3, must then go after D1 and D2 -> 

Gets 30K from D1, so ends up paying 70K.

J&S liability if P also at fault requires choices if one D insolvent:

· Each remaining D pays own percentage of fault, so P loses share of absent D

· Each remaining D pays own percentage plus missing D’s share is reallocated among all Ds

· Each remaining D pays own percentage , and missing D’s share is reallocated among Ds and P so that P’s recovery is reduced
