Exam memo:  Torts fall 2004

Dear all:

What follows is not by any means a sample answer.  I have had the benefit of reading all your exams, and of leisurely thinking about the responses.  You had neither, so I wouldn’t expect anyone to actually answer a question this way.  I intend rather to summarize some of the things you might have written about, and my thoughts on what a good answer might have contained.

A few general comments:  pretty much everyone got the basics on these questions.  Where there were large chunks missing, they seemed due to lack of careful reading, either of the facts or of what the question asked you to do.  The differences came in how well you saw counter-arguments and subtleties in the analysis, and the opportunities for creative argument.  The other major failure was lack of organization – you had the right ideas, but didn’t connect them to the right places in your answer.  I tried to point these out.  In some cases, you failed to read the instructions page carefully and so spent time on issues that were unnecessary, for example analyzing Rowland factors when I told you the jurisdiction uses traditional (i.e. status-based) rules for landowner liability for conditions on land.

As mentioned in class, I did not write much when you missed a point, on the assumption that this memo will tell you what you left out or mis-analyzed.  Most of the notations are places where you mis-stated the law, or where I could see a pattern that was causing you trouble, as well as places where I thought you did something particularly insightful or creative.  I am happy to give more feedback if you need it; send me an e-mail and we’ll make an appointment.  With that, here goes:

Q. 1

Paul v. Spa:

Duty:  he’s a paying customer of the spa, so a duty arises from that relationship.  He’s also an invitee, so the Spa has to inspect and warn/make reasonably safe conditions on the property.  This duty would cover things like slippery floors and lack of lifeguards.

You might also consider the Spa’s duty to control or prevent the actions of third parties, like Mary.  They have no relationship with her, and he’s arguably not an identifiable victim.  On the other hand, if there have been incidents like this before, you might argue that under the heightened foreseeability standards (prior similar incidents, totality of the circumstances) they have a duty to protect against foreseeable criminal (trespassing?  Not clear Mary’s acts qualify as criminal) acts on the premises.  Such a duty does not automatically arise, and the Spa will argue there have been no prior acts (none are given in facts) and Mary’s intervention was unforeseeable and therefore, they had no duty to protect against her coming into the Spa.  The best response to that is that, by holding themselves out as an “adults-only” spa the Spa voluntarily assumed a duty to keep children out, so that even if such a duty would not normally exist it does now.

Breach:  there are at least four different bases for breach, assuming that the Spa has to act as a reasonable prudent person under the circumstances, and that custom evidence of what other spas do(luxury spas?  adult-only spas?), if any, will be useful to determine breach but not determinative.

a. negligence per se: failure to have a lifeguard present.  There’s a statute, as almost everyone said.  The question is whether the statute applies.  On the one hand, the spa is bigger on at least one side than the minimum required (I suppose you could argue an oval has no “sides” but it’s pretty clear what’s meant – it’s big).   The statute is intended to protect users of the spa, from exactly the harm that occurred, drowning.  On the other hand, is it a “swimming” area when people sit in it?  There is a separate swimming pool for that.  It’s also only 4 feet deep, hard for adults to drown in while swimming, and you could argue the legislature never meant to put an intrusive stranger into peoples’ hot tubs, even big ones.

b. negligence per se:  warning sign.  Statute says have a sign up, and it’s not up.  The purpose of the sign is to protect and warn users of the spa like P, but it’s not clear the type of harm to be prevented is the same – on the one hand, statute seems aimed at medical conditions or special health vulnerability of the young, old, pregnant, persons using drugs or alcohol, etc. with the risk being of overheating, fainting, dizziness and the like.  On the other hand, it does say “don’t use alone” and if P had seen the warning and paid attention maybe no harm would have occurred.  (You could have discussed this issue under causation as well).  The spa might try to raise an excuse of impossibility to comply since it had recently fallen down, but given the time lag involve this is unlikely to fly.  On either of these theories, neg per se will establish breach unless excused.

c. If these don’t work, most of you argued there was a breach in inadequate monitoring of the entrance to keep out unauthorized persons/minors.  Untaken precautions might include installing a turnstile or some kind of physical barrier, making guests sign in or be buzzed in, creating a waiting area, etc.  The cost would be relatively low, the hassle minimal, and the precaution would keep out not only trouble-making kids but any sort of uninvited persons.  Hiring a second attendant was another option, although here the cost would be higher.  A second and related breach many mentioned was the attendant’s failure to take action despite realizing the girls were probably underage.  It wouldn’t have taken much effort to either get off the phone and find the girls, or call a security guard or other person to do so.  The attendant was clearly inattentive (went back to talking to friend).  On the other hand, there was no guarantee running after them would be effective as it would take a while to search a large premises, and having security guards running around peering at groups of patrons might be intrusive and cost patronage.

d. A final breach a few of you mentioned involves the slippery condition of the premises.  Marble is slippery when wet (try the UN Plaza BART entrance for proof) and nothing in the facts indicates any slip-proof mats or runners or the like around or on the steps of the hot tub, where the floor would foreseeably be wet.  The cost would be low, and might have prevented slipping, although there would have been an aesthetic cost to the elegance of the ambiance (did the Romans have rubber mats?).  

Causation:  Were any or all of these breaches either a but-for or substantial factor cause of P’s injuries?  He drowned, and since we’re told there was no stroke or heart attack or the like, the most likely explanation is that he slipped and hit his head and drowned, although note the only witness is Mary and it’s not even clear she saw exactly what happened since she was running away.  The circumstantial evidence shows there was bubble bath around.  Given this, had there been a lifeguard Mary probably wouldn’t have dared her prank, and even if she had someone else would have chased her out and/or helped Paul.  The causal connection to the sign being missing is much more dubious, as mentioned, especially since if P was a member of the spa he had no doubt seen the sign before and obviously ignored it.  Having better security would probably have helped, although the Spa will argue the girls scoped the place out and planned their entrance such that no reasonable security precautions would have stopped them.  Non slip floors would have helped, either in avoiding P’s slip or at least in allowing M to rescue him.  Spa will argue they only became slippery when M poured bubble bath.

Scope of liability:  was Mary’s action an independent, and thus superceding cause?  Spa will argue it was unforeseeable that a child would come in, and that even if the kid’s entrance was foreseeable (that’s why they had a check-i.d. policy, no?) that her bubble-bath prank was not.  P will argue the reason you keep kids out is because they play stupid and dangerous pranks, and the rest is details.  S will argue the no-kids policy is about privacy and quiet, not safety.  S may argue to shift responsibility entirely to M, as in the fireman/heating block case, but the same sort of reliance on the third party seems to be missing.

Defenses:  if P is a member, and there’s a “standard” waiver, presumably he signed it.  The waiver constitutes an express assumption of risk.  P might argue (1)  bubble bath pranks are not within the inherent risks of a health spa, but S will argue that drowning and slipping are.  (2)  the waiver violates public policy and should be inoperative, but if the court uses the Tunkl factors it’s not clear that works – it’s a “luxury” spa not a necessity, alhotugh not clear members can bargain about it and there are policy reasons not to allow spas to avoid making basic safety improvements.

S might also allege comparative fault for spa-ing alone, although strategically that might not be a good idea given the lack of a warning sign.  Or they could argue implied assumption of risk since he’s presumably been there before, seen the premises, knows it’s slippery, etc.  Propbably not a great argument.

Damages:  wrongful death.

